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Hats of Wisconsin. 


[BY AUTHORITY.] 


the the t telt day, 

that on which it shail be approved by the 

Governor, or otherwise becomes a Law, according to 

the provisions of the Constitution: Provided, that no 

General Law shall be in force until published.|—O HAP. 
4, BEO. 4, pace60, Rev. STAT. 


Published March 11. À 


An Act to amend Chapter 120 of Session Laws of 1856. 


Fhe People of the State of Wisconsin, Represented. in 

Senateand Assembly, do enact as follows: 

Szo. 1. Chap. 120 of the Session Laws of 1856, entitled 
“An Act to simplify and abridge the practice, pleadings 
and roceedings of the Conrta of this State” is amended 
as follows .—Where the word “ parties” occurs in Section 
29 of said Act, the word “defendants” shall be inserted 
instead thereof; Provided such action as is set forth in 
Section 29, may be tried in the County where the defen- 
dant may be at the time he is served with a summons, 
and provided further, that nothing in said Chapter 120 
shall be constrned to change the County where an action 
against a corporation might have been tried before the 
passage of said act; except that in an action against an 

urance Company, the same may be tried in the County 
where the causé of action, or part thereof, arose, 

Seo. 2. Where the said Chapter 120 does not prescribe 
on what party, agent, officer, d summons may be served, 
such sammons may be served on the party, agent or offi- 
cer designated by law, before said act took effect, 

Szo. 8. After subdivison 2 of Section 215 of said Chap- 
ter 120, the word “except whero a Justice of the Peace 
has jurisdiction” shall be Inserted. In Section 95 where 
the figures “57” occur, figures 87 shall be inserted in- 
stead thereof. In Section 248, where the words “ Section 
158” occur, the words“ Section 148 and 149” shall be in- 
serted instead thereof. In Section 290, before the figures 
90,” the figures “85” shall-be read and ingerte 1. In Sec- 
tion 805the word “received” shall be read “reviewed.” 
In Section 869 the figures “152” shall be read 153.“ In 
Section 354 the words “10th day of December 1856” sha. 
be read the “ Ist day of March 1857.“ The words Regis- 
ter of Deeds” shall be read in Section 87 of said Chapter, 
instead of the words Clerk of the Cirenit Court,“ and 
Section 19 ofsaid Chapter is hereby repealed. 

Src. 4. Where a judgment shall be entered by the 
Clerk according to- the first subdivision of Section 158 bf 
said Chapter 120, no execution shalt be issued until after , 
the expiration of a special or general term of the Court 
which weuld be authorized for cause shown, to set aside 
said judgment. 

Seo. 5. The costs allowed to the prevailing party in a 
Justice Court are not altered by said Chapter 120; Provi- 
ded that the allowances made to the recovering party in 
a Court of Record, by the first, second, third, fourth and 
fifth subdivistons of Section 218 of sald Chapter 120, shall 
never in one action, exceed the sum of sixteen dollars. 

Beo. 6. Nothing contained in said Chapter 12) shall be 
construed to conter or create any r ghts of redemption of 
property sold on the foreclosure of a mortgage not proyl- 
ded for by law prior to the passage of said Act. 

WYMAN SPOONER, 
Speaker of the Assembly. 


C. LATHAM SHOLES, 
President of the Senate Pro Tem. 


Approved March 7, 1857. 
. COLES BASHFORD. 
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The Secretary of State, of the State of Wisconsin, does 
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In witness whereof the seid Secretary of State has i 


hereunto net his band and affixed the 
Ls. Great Seal of the State, at the Capitol in 
Madison the ‘Jith dey of March, A. D. 


JOHN W. HUNT, 
Amt. Beoeretary 
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ARRANGED AND PRINTED UNDER THE SUPERINTENDENOE OF 


J. C. HOPKINS, ESQ., 
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Ohapter 10. e 
A — pss : i h e 5 
AN AGT PoS por O ae 
wo BIMPLIFY AND ABRIDGE THE PRACTION, PLEADINGS ANB > 
i PROOEEDINGS OF THE OOURTS OF THIS Arn. 
Wuurnrzas, it is expedient that the present forms of ac- 
8 tions and pleadings in bases at eommon law shonld be 
abolished ; that the distinction between legal and equit - 
able remedies should no longer oontinae, and that an uni- 
form course of proceeding, in all cases, should be estab- 
lished : Therefore, a 
The people of the State of Wisconsin, represented in 
Senate Me, Assembly, do enact as follows: 
om General Definitions and Divisions ions. 
i Ssorron 1, Division of. remedies. . . > t 
2. Definition of an action. j 
`> 3. Definition of a special proveeding. 
4. Division of actions. © :, ` 
; : 5. Definition of Criminal csi. . 
x 6. Definition of a civil action. . " “gm. 
7. Civil and criminal remedied not ; 
T 8. To what notions this act rates. : 
t * , 5 if a3 
Sxorios 1. Remedies in the courts of justice are di of 
o~  Ẹwided into: 2 4 ae 
* 1. Actions 1 
a 2. Bpecial proceedings, <} 
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Definition of Sz. 2. An action is an ordinary proceeding in a court of 
an action. justice, by which a party prosecutes another party for the 
: enforcement or protection of a right, the redress or pre- 
Definition of vention of a wrong, or the prevention of a public offence. 
aspecial pro- Sro. 3. Every other remedy is a special proceeding. 


Division of Sro. 4. Actions are of two kinds. 
actions. 1, Ciyil:, o as Beet 7 
F 2. Criminal: >` - } ri 


Definition of Sxo. 5. A criminal action is prosecuted by the people 
eines) ac- of the state, as a party against a person charged with a 
public offence, for the punishment thereof. 


Definition of Seo, 6. Every other is a civil action. 


Civilanderim- SEC. 7. Where the violation of a right admits of both a 

inal remedies civil and criminal remedy, the right to prosecute the one 

not merged. ig not merged in the other. , 

Towhatace  S&0. 8. This act relates to civil actions in the courts of 

tions this act this state commenced after the tenth day of December 

telatos. eighteen hundred and fifty six, except where otherwise 
provided herein. : | - 


= TITLE Ii. ee 
re Of Justice Courts. k 


Sxcrrox 9. Jurisdiction of Justice not changed. 
10. Rules of pleadings. ' 
1. Pleadings. * E © 
2, Pieadingè, how put in. j 
3. Complaint. 
> 4, Anz wer. : 
5. Pleadings, what to contain. 
6. Demurrer. Tonna 
7. Proceedings in demurrer. ` oa 
Plain to prove his case if defendant do not appear. 
‘9. E adings in action on account of instrument for 
meaepayment of money only... 
iance when disregarded. 
11. “Amending pleadings. 
12. Execution when issuable and returnable. 
85 Ti x PM 18. Execution on Justice’s judgment docketed. 
oe pik 14. Requiring party to exhibit his account, 
a 15. Certain provisions made applicable to these courts, 


1 


fl * 


5 


Szo. 9. The courta of justice of the shall gontinue J 
to exereise the jorisdicidn ; noe vested ested in them ermB 
ly, and the proceedings in such conrts dei be 55 N 


prescribed by law, except as otherwise provided a 
858 10. The following rules of pleading and proceed N 
ing shall be observed in the pipe cn! oe pos EA ae 1 1 
K 
ois 4 re 
5 loadings in these cases are; cy T Panag, > 
Ə 8 95 aint of the Plaintiff :; 4 * 
2 The answer by the defendant. 

s 2. 

* der * 


The pleadi may be oral or in wri eae 
subetarice shall be ‘entered by the eet 4 85 N 
if in writing, they shall be filed by him, and a re 

to them be made in tlie docket. 


8. 


The complaint shall state in a plain and direct, man- — 
ner, the facts . the cause of potion. Pgh 


Weer 
l 4. | 47 5 * 
The answer may contain a denial of the complaint, wy Aor 


of an thereof, and also notice in a plain 
root T of aay fasts Sonne eens a defeso. © o 


T 
5. 


Pleadings are not required to be in an 2 l 
form, but must be Fo to enable a penton ommon . wht toe to con- 


eee to know what is intendell. 


6. i 1 
„ 1 er 
Biber ey miy demur to a pleading of his adver- Demne. r 
aay par thereof, where it is not nily ex- 
pelt to to enable him to understand it, or it no cause 
of action or defense, SERN it be taken as true. 


T. 


if the court deem the objection woll f Peel 
order the ploadivg to be amended, and if the part * refuss 
to amend the defective pleading Bhall be disregarded. 


f 


~~ ae 
x È 22 


6 
8 * 


In case a defendant does not appear and answer, the 
EA plaintiff cannot recover without proving his cage, except 
net append iit gases provided by law. le ee 


— 


9. eee 
In an action or defence founded upon an account or. 
action on ae- an instrument for the payment of money only, it shall be 
Ser sufficient for a party to deliver the account or instrument 
the t to the court and to state that there is due to him from the 
F, adverse pany a specified sum which he claims to recover 
; or set off. ‘ i ` n 


10. 


Variance A variance between the proof on the trial and the 
when dare- allogetion ina pleading shali be disregarded as immaterial, 
unléed the court shall be satisfied that the adverse party 

- has been misled to his prejudice thereby. 


11. 

Amending The pleadings may be amended at any. time before 

pleadings. the or du g the trial or upon appeal, when, by such 
amendment, substantial justice will be promoted. the 
amendment be made after the joining of the issue, and it 
be made to appear to the satisfaction of the court by sa 
that an adjournment is necessary to the adverse party, 
consequence of such amendment an adjournment shall be 
gran The court may, also, in its diseretion, require 
as a condition of an amendment, the payment of costs to 
the adverse party, to be fixed by the court; but no amend- 
ment shall be allowed after a witness is sworn on a trial; 
when an adjournment thereby will be made necessary. ` 


ii 12. 


Execution may be issned on a judgment heretofore 
beter orh rrendered in a justice court, at any time within 
two yesra after the rendition thereof, aud shall be return- 

d m the date of the same. ` a 


13. 


: the ju ent be docketed with the clerk of the 
Jaton uit có execution ahall be issued by him to the 
of the county and have the same effent, and be ex- 
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t, 


225 ip baie other 8 ood ints 


-ia 14. qal x — 22 A 2 
‘The. court ms y vat W 


of isipua; . reqhire 
either party, at the pea 0 the other, at that or 


sate the pate rag cog e 


f as fer forth as my be he , 
him dem pirig 


pomer, and in oo his 
be of ancl: tharbet as shall not: bern Bo 
885 2 15. ; > 7 S „ ae 
The provisions of this act respecting forms E sc- 
tions, parties to actions, and the examination of parties 
and witnesses shall apply to oourts of justioes of the 
peace. 


TITLE 2. 
Of the forme of Civil Aal “ * 
' Saozon 11. Distinction between actions ab lew; 4nd suits in equity 
and form of all sugh actions abd sulia abolished. 
12. Parties to an action, how designated. 


13. Actions en udn when and hew brought. 
14. Feigued iseues F 


Bio, 11. The dideneflon Betwesn ‘actions at law and 


suits in equity, and the forms of all euch k d suits tween 
heretofore existing, arë Abolished: aud al be in pod a ha 


t a- 


Distinetionbe- 


tT 


this state, hereafter, bat ene form dtaction Mf the enforce- sad form of 1 
ment or protection of private rights: aud. tie -redress of ond nn abel- 
private wrongs, w whieh shall be denominated a civil ac- ished. 


2. th ycomplaining, hall be Parties te sa 
a i 30 miah aati nd ne Pa party as the de. raran f 


non 


fendant. 


Aro. 18. Nö action shall be ph ik upon $ jidgment ren- Actions on 
š 


dered in any court of 


7 


urt of the jus- Jarre 


tios of the pesee, . aš: without leave „ 


of. the sonst, for good 5 pidhi to tho ad- 
verse party; and no action on a judgmentrendered by a 
justice of the peace shall be brought in the same county 


be 
l ‘ 


3 


8 a 


within two years after its rendition, except in cases of hie 
resignation, incapacity to act, or rettoval from the’ 
county, or that the process was not personally served on 
the defendant, or on all the defendants, or in case of the 
death of some of the parties, or where the docket or re- 
card, of such judgment is or shall have been lost or des- 


ae 
7 ignes 
e 2d 
order for trial 
wabatitated. 


question of fact to be tried, and such shall be the only 
authority necessary for a new trial. è 


TITLE 3. 


Of the parties to Civil Actione. 


Suorrow 15. Action to be in the name of the real party in interest. 


16. Assignment of a thing in action net to prejudice a 

(27. Executor or Trustees may sue without the persone ben- 

18. Whea a married woman is party, the husband to be 

. joined, except; 46. l 

19. When husband ọsnnoj be joined, must zue by next 
friend. E : 

20. Infant to appear by guardian. 

A. Who may be joined as plaintiffs, 

22. Who may be joined as defendants. 

23. Parties united in interest, when to be joined and when 
one or more may sue and defend for the whole. 


24. Plaintif may sue in one action, all the parties to come 


merelal paper. 
25, Actions when not to abate by death, marriage or other 
disability, and proseedings in such case. : 
26, Court when to decidè eomiroversy, or to order other 
Parties to be brought in. Proceeding instead of bill 
- _ of.imberpleader. ; 


7 
e 
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Seo. 15. Every action must be proseonted in the name Action to bein 
of the real party in interest, except as otherwise pi avid is rol party 
in section seventeen; but this seckion shall not be deeched in interest. 
to authorize the assignment of a thing in action neotarising =. 
ont of a contract. - 4 * a 

Sxo. 16. In case of an aasign ment of a thing in aetion, 4 5 
the action of the assignee shall be withont prejadive to 3 A. 
any set off or other defence canting. at the time of or . 
be ore Folios of the assignment, but this einen X ene 
apply to a negotiable promissory note or bill of ex i 
trapeorred in good faith, and upon good consideration . 

ore due. i tae 

Szo. 17. An executor or administrator, a trustee of an Execute or 
express trust, or a person expressly authorized by statute, trustee may 
may sue without joining with him the person for whose bee 
benefit the action is prosecuted ; a trustee of an pxprese beneficially 
trust, within the meaning of this section, shall be oon- interested. 
strued to include a person with whom or in whose name 
a contract is made for the benefit of another. 

Sro. 18. When a married woman is a party, her hus- When . 
band must be joined with her, except that: ried woman -: 

1. When the action concerns her seperate, property, she ls parir be 
may sue alone. l joined. ~> 

2. When the action is between herself and husband, Except. 
she. may sue, or be sued alone. , 

Szo. 19. But where the husband cannot be joined with when he can- 
her, as herein provided, she shall prosecute and defend not, must sue 
by her next friend. by next friend. 

Sro, 20. When an infant is a party, he must appear by Infant to ap- 
his next friend or guardian 9a now provided by law. bem by gyar- 

Sud. 21. All persons having an interest in the anbſeet Mi 
of the action and in obtaining the relief demanded, mey Pier po ie 
iso provided fh e 


united in interest must be joined as plaintiffs or defend: in interest 
ants; but if the consent of any one, who shall have been 5 
joined as plaintiffs, cannot be obtained, he may be made When one or 
a defendant, the reason thereof being stated in the com- more may sve 
plaint, and when the question is one of a common or th wholes al 
general * of many persons, or when the parties are 


~ 
1 


. A 


, Plaintiff may 


10 


very numerous, and it may be impracticable to bring 
them all before the court, one or more may bue ör defend’ 
for the benefit of the whole. i , 
Szo. 24. Persons severally liable upon thé sime obliga- 
sue in one ac- tion or instrument, including the parties to bills of èx- 
3 n change and promissory notes, may all, or any of them, be 
mercial paper. included in the same action, at the option of the plaintiff. 
Actions when SEO. 25. No action shall abate by the death, marriage, 


nottoabateby or other disability of a party, or by the transfer of any 


death, mar- interest therein, if the cause of action survive or continue. 
ditin and In case of death, marriage or other disability of a party, 
procedurein the court, on motion at any time within one year there- 
such case. after or afterwards, on a supplemental complaint, may 
allow the action to be continued by or against his re. 
presentative or successor in interest. In case of any 
other transfer of interest, the action shall be continued in 
the name of the original party, or the court may allow the 
person to whom the transfer is made, to be substituted in 
the action. 
Court whento Szo. 26. The court may determine auy controversy 
decide contro: between the parties before it, when it can be done without 
der other par. Prejudice to the rights of others or by saving their rights, 
ties to be but when a complete determination of the contraversy 
brought in. cannot be had without the presence of other partiés, the 
court shall order them to be brought in; and when in an 
action for the recovery of real or personal property, a 
person, not a party to the action, but having an interest 


in the subject thereof, makes application to the court to 


be made à party, it may order him to be brought in by 


` Proveedingin- the proper amendment. A defendant, against whom an 


stead of bill of action is pending, upon a cantract, or for spécific, real, or 
interpleader. pergonal property, may at any time before, answer upon 
affidavit, that a person, not a party te the action, and witb- 
out collusion with him makes 1 him a demand for 
the same debt or property, upon due notice to such person 
and the adverse party apply to the court for an order 
substitute such person in his place, and discharge him 
from liability to either party, on his depositing in court the 
amount of the debt, or 3 the property or its value 
to such person as the court may direct, and the court may, 
in its discretion, make the order. i 
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ee, 5 N wbs N e 


e 5 HS i E 
30, In what cages plaen ct Einf may be ches. 
31. . a e . roo 
pete: , feared algo; * a 5 
Sxo. 27. Actions for the, Tollo wing causae m Pa tried Gortain 
in “the county in whi hfch’the sub bleat at bam tobe ted 


OF ROR- here the 
art thereof i ing W eae 15 is 3 
tot to ohanga the p 100 dani 5 ape fort i 


Fi por the re 2222 „„ y} 

i it therdin, aes 2 2 

8 * — 

a 12 eae f of real | 
or the fo nae of a mor, nef rea 

4. For the recovery of personal property di — 
for any cause. 

Sxo. 28. Actions for the following causes must be tried Other actions 
in the county where the cause or some part thereof arose, Where the 
subject to the like powers of the court to change the 
place of trial in the cases provided by statute : 

1. For the recovery of a penalty or forfeiture ie as 
by statute, except that oha it is imposed for an offence 
committed on a lake, river, or other stream of water, situ- 
ated in two or more counties, the action may be brought 
in any county bordering on such lake, river, or stream 
9 the offence 15 1 

‘ inst a public officer, or person specially appoint- 
ed to 818 his duties, Aa an act d done 6 by gh in vi vir- 
tue of his office, or rson who, by his command, 
or in his aid, shall do 8 ing tofiching the duties of 
such officer. 


Szo. 29. In all other cases, the action shall be tried in Other Sees 


the county in which the parties, or any of them, shall re- ee a 


* w 


So 
2 


12 


bol the parties side at the commencement of the action; or if none ef the 


unlesschanged Parties shall reside in the state, the same may be tried in 
defendant any county which the plaintiff shall designate in his com- 
plaint, subject, however, to the power of the court to 
change the place of trial in the cases provided by the 
statute. If the county designated for that purpose in the 
complaint, be not the proper connty, the action may, not- 
withstanding, be tried therein, unless the defendant, be- 
fore the time for answering expire, demand, in writing, 
that the trial be laid in the proper county, and the place 
of trial be thereupon changed by consent of parties, or 
by order of the court as provided in this section. 
In what cases Seo. 30. The court may change the place of trial in the 
place of trial following cases: 
ed 1. Where the county designated for that purpose in the 
complaint, is not the proper ouy 
2. Where there is reason to believe that an impartial 
trial cannot be had therein. . . l 
3. When the convenience of witnesses, and the ends of 
justice would be promoted by the change. | 
Where le Sno. 31. When the place of trial is changed, all other 
proceedings shall be had in the county to which the place 
is changed egs ; : 
papers to be Of trial is changed, unless otherwise provided by the con- 
transferred sent of the parties in writing duly filed, or order of the 
alan. ome and the papers shall be filed or transferred accor- 
ingly. 
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part only are erde... ; 

42. When earvice,completa in gang of publications i sork 

43. Service of mumumong, hew mt. „ „ Mri 

44. When jurisdiction of an action acquired, 


Seo, $2. Civil petiobs in the courts of tng — 
ê pppn 


stato shall Se commenced” b the se rvice,o Mong mee z 
with or without seal, 8 ai ola 4254 k 

Bro. 38. The summons sh aribed by the . 
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Notice to be  Sxo. 34. The plaintiff shall also insert in the summons 
in a notice in substance as follows: 

certain actions 1. In an action arising on contract for the recovery of 
money only, that he will take judgment for a zum specified 
therein, if the defendant fail to answer the complaint in 
twenty days after the service of thé suniinons. 

2. In other actions, that if the defendant shall fail to 

anewer the complaint within twenty daya after service of 
the summons, the plaintiff will apply to the court for the 
relief demanded in the complaint. oon 

Compiaint Sro. 35. A copy of the complaint need not be served 

need not be with the summons. In such case thé summons shall state 

simmons, where the complaint is, or will be filed. And if the de- 

in zuch case fendant, within twenty days thereafter, in person or by 

. attorney, demand, in writing, a copy of complaint, 

e where it P E: 241.2 ; 

is, or it willbe Specifying a place within the state where it may be 

filed. served; a copy of it shall be served within twenty da 
thereafter accordingly ; and after such service, the de- 
fendant shall have twenty days to answer; but only one 

When must be copy need be served on the same aftorney. In the case 

served. . of a defendant against whom no personal claim is made 
in an action, the plaintiff may detiver to such defendant, 
with a summons, a notice subscribed by the plaintiff or 
his attorney, setting forth the general object of the action. 

When notice A brief description of the property d by it, if it 

of object of affect specific, real, or personal property, and that no per- 

served vith sonal claim is made against 90 defendant, in which 

summons, case no copy of the complaint need be served on such’ 
defendant, unless within the term for answering, he shall, 
in writing, demand the same. . 

Defendantun- Sz. 36. If a defendanton whom such notice is served, 


es ie unreasonably defend the action, he shall pay costs to the 


to pay coste, Plaintiff. 

Notice ofpen- SRO. 37. In an action affecting the title to real property, 

5 the plaintiff at the time of ge ue complaint, or at 

1 101 Eip time afterwards, may file with the clerk of the circuit ' 

erty, court of each county in which the property is situated, a 
notice of the pendency of the action, containing the 
names of the parties, the object of the action, and à des- 
5 of the property in that county affected thereby, 
and if the action be for the foreclosure of a mortgage 
such notice must be filed twenty days before judgment, 
and must contain the date of the mortgage, the parties. 
thereto, and the time and place of recording the same.’ 
From the time of filing only, shall the pendency of the 
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16 
may grant an order that the service be made by the pub- 


` lication of a summons in either of the following cases: 


In what cases 
publication 
may be made, 


What the or- 
der shall con- 
tain. 


Personal ser- 
vice of sum- 
monsandcome 
laint equiva- 
ent to publi- 
cation. 


When defend- 
ant may be 
allowed to 
defend. 


1. Where the defendant is a fo ‘corporation and 
has property within this state or the enhuse of action arose 
therein. i 
2. When the defendant being a resident of this state 
has departed therefrom with intent to defraud his cred- 
itors or avoid the service of a summons, or keeps himself 
concealed therein with the like intent. 

3. Where he is a non-resident but has property therein, 
and the action is on contract, and the conrt has jurisdic- 
tion of the subject of the action. 

4, Where the subject of the action is real or personal 
property in this state, and the defendant has or claims 
a lien or interest, actual or contingent therein, or the re 
lief demanded consists wholly or partly in excluding the 
defendant from any interest or lien therein. 

5. Where the action is for divorce in the cases prescrib- 
ed by law: 

The order shall direct the publication to be made in one 
newspaper, to be designated as most likely to give notice 
to the person to be served, and for such length of time as 
shall be deemed reasonable, not less than once a week for 
six weeks. 

In case of W the court or judge shall also di- 
rect a copy of the summons and complaint to be forth - 
with deposited in the post office, directed to the person to 
be served, at his place of residence, unless it appe ars that 
such residence is neither known to the party making the 
application, nor can with reasonable diligence be ascer- 
tained by him. 

When the publication is ordered, personal service of a 
copy of the summons and complaint ont of the state shall 
be equivalent to publication and deposit in che post office. 

If the summons shall not be personally served on a de- 
fendant, nor received by such defendant, through the post 
offize, in the cases 1 tor in this sectien, he, or his 
representatives shall, on application and sufficient canse 
shown, at any time before judgment be allowed to defend 
the action; and except in actions for divorce, the defend ` 
ant or his representatives may, in like manner, upon good 
cause shown, be allowed to defend after judgment, or at 
any time within one year after notice thereof, and within > 
three years after its rendition, on such terme as shall be 
just, except in actions for divorce; and if the defenee 
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titution before e issped, as is now required 
law, but the title to 8 sold under such Judgment. a park irar 
to apurchaser in good faith, skali not thereby be affected; be first fled. 
and in all cases where bre derum is is made, the laiot 
shall be first filed, and the summons as published shall 
state pe time ond plaowof puch: TETERE 

850. hen the action 3 t two or more de- Proceedings 
Piria and the summons is served paons: of serenBut where boar 
not on all of them, the plaintiff mep s follows: ta, sad 

1. If the action be against seve rel! Jointly in- part only are 

debted upon a contract, he may against the red 
` defendant served, unless the,coprt L e aga direct; 


or, 

2. In an action against defeHdduts severally liable, he 
may proceed against ti tho defendant or defendants served 
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were the onl 
= If all the F dati have" served, jndgment 


gn either m saverpily, 

when n We plant oni 9 In pn against 

such defendant or d bent ihe potion had been 
e. t x -ir 


against them, or any 


i S the ce couse genous 5 forty, the 2 
r he. deemed sopita at 
“ompiretion of e ie. Resacribed hy the order for. pao leda 


aon, 9 1 1, 1 79.1311 ff., 
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| the court shall be deemed to have aequired- jarisdiétion, 
and to have control of all the subsequent proosedings. 


OO A voluntary appearace of a defendant ix equivalent to a 
of personal service of the summons upon bim. 


TITLE 6. 


Of the pleadings an Civil Actions. 
CHAPTER 1, The complaint, 


2 


4 ` r, 2. The demurrer. 
„ S 3. The answer. 
! 4. The reply. 


5. General ralesof pleading. 
6. Mistakes in pleading and amendments. 


OHAPTER I. 
The Complaint. 


- Seorton’ 45. Forms of pleading heretofore existing, abolished. 
46. First pleading to be coinplaint. 
47. Complaint, what to contain. 


Forms of Szo. 45. All the forms of pleading heretofore. existing, 
plending kero” bre abolished, and hereafter the forme of agree Se civil 
abelished, actions, in courts of record, and the rules b ieh the 
sufficiency of the pleadings are determined are those pre- 
scribed by this act 
First pleading Sao. 46. The first pleading on the part of the. plaintitf 
paint com js the complaint. 
So. 47. The complaint shall contain, 
„Complaints 1. The title ofthe cause, specifying the name ot the 
> tain, court in which the action is brought, the name of the 
county in which the plaintiff desires the trial to be had, 
and the names of the ; patties to the attion, plaintiff and 
defendant. 
2. A plain and concise statement of the facts Wet 
ding a cause of action witliont unne 
” $. A demand of We relief to whieh tite pling? sup- 
, peer himself ontithed : if 55 lof aaa be 
e N the amountthercot aaa bs atutedl 
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- CHAPTER I. 
The Demurrer. 


*Szorton 48, Déféndant to demur or answer. 

49. When the defendent may demur and causes of de- 
mur. l 

50. Demurrer must specify grounds of objection to com- 
plaint. 

51. How to proceéd if complaint be amended. 

52, Objection not appearing on complaint may be taken 

l by answer. 
53. Objection when deemed waived, . 


Szo. 48. The only pleading an the part of the defendant Defendant to 
is either a demiutrer‘or an answer. It must be served comer orans 
within twenty days ‘after the service of the copy of the 
complaint. 

Bgo. 49. The defendant may demur to the complaint, When the de- 
when it shall appear upon the face thereof; either, / fendant ma 
1. That the court has no jurisdiction of the person, of causesofde- 
the defendant or the subject of the aotion; or, mur. 

2. That the plaintiff has not legal capacity to sue; or, i 

3. That there is another action pending between the 
game parties for the same cause; or, i 

4, That there is a defect of parties, plaintiff or defen- 


dant ; or, P i . W . 
5. That several causes of action have been improperly 1 
united; or, N 


6. That the complaint does not state facts suffeient to 
ra 50. The demurrer shall diatinot peeify the grounds D 
8x0. 50, The demurrer shall distinctly apacify the grounds Demurrer 
of objection to the complaint. Unless it do so, it may be mu 4. 
disregarded. It may be taken to the whole complaint, objection to 
or to any of the alleged. causes of action stated therein. complaint, q 
Szo. 51. If the complaint be amended, a copy thereof How » priz- : 
must be served;on the defendant who must woswor. it coed if d * 
within twenty days, or the plaintiff upon filing with the — 
9 due proof of a 5 aps of, the: vid Aby 
omission, may proceed to obtain judgment as. provider 
seetion one hundred and fifty eight, but where an 4 
cation to the court for judgment ig. n i 


. zee, eight 
notice thereof must be given to the defendant. oat 
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Objection not Spo. 52. When any of the matters enumerated in section 
spppeeting on forty-nine do not appear upon the face of the complaint, 
wan be taken the objection may be taken by answer. ; 
by answer. Szo. 53. If no such objection be taken either by de- 
Objection, murrer or answer, the defendant shall be deemed to have 
whendeemed waived the same, excepting only the objection to the ja- 
waived, risdietion of the court, and the objection that the com- 
plaint does not state facts sufficient to constitute a cause 
of action. 


CHAPTER III. 


N The Answer. 


Srcrion 54. Answer, what to contain. 
55. What constitutes a counter claim. 
56, May set forth as many grounds of defence as exists, but 
must be separately stated. ö 

57. Demurrer as to some causes of action, and answer as 
to others. . 

58. Sham defences to be stricken out on motion. 

59. Reply, when necessary, and what to contain. What 
case plaintiff may demur to answer. 

60. When defendant may move for judgment upon an an- 
awer. Co 

61. Demurrer to reply. 


Answer, what Sego. 54. The answer of the defendant must contain 
to contain. 1. A general or specific denial of each material allega- 
tion of the complaint, controverted by the defendant, or of 
an knowldge or information thereof sufficient to form a 
belief. i ö 
2. A statement of any new matter constituting a de- 
`- fence or oounter- claim, in ordinary and concise language, 
without repetition. 
What consti- So. 55. The counter claim mentioned in the last section, 
tates coun- must be one existing in favor of a defendant and against 
wei, a plaintiff, between whom a several judgment might be 
- had in the action, and arising out of one of the following 
causes of action: 
1. A cause of action arising out of the contract or tran- 
suction set forth in the complaint, as the foundation of the 
Plaintiff's claim or connected with the subject of the ac- 
tion. | | 


e 


21 


2. In an action arising on contract, any other cause of 
action arising also on contract and existing at the com- 
mencement of the action. l ; 

Sxo. 56. The defendant may set forth by answer as May set 
many defences and counter claims as he may have, whe- 35 maay 
ther théy be such as have been heretofore denominated defence as 
legal or equitable, or both; they must each be separately exist, bat 
stated, and refer to the causes of action which they are 9 eop. 
intended to answer in such manner that they may be in- 
telligibly distinguished. l 

Seo. 57. The defendant may demur to one or more of Demurrer asto 
several causes of action stated in the complaint and an- sme causes of 

N = : z action and an- 
swer the residue, TU i swer as to oth- 
Szo. 58. Sham and irrplevant answers and defences ers. 

may be stricken out on @otion, and upon such terms as Sham defences 
the court may, in their disaretion, im pose. to be.stricken 
Bro, 59. When the answer contains new matter, con- 1 y when 
stituting a counter claim, the plaintiff may, within twenty 3 and 
days, reply to such new matter, denying, generally or what to con- 
specially, each allegation controverted by him, or any tin. 
knowledge or information thereof, sufficient to form a be- 
lief, and he may allege, in ordinary and concise language, 
any new matter not e with the complaint con- 
stituting a defence to such new matter in the answer, 
and the pee may, in all cases, demur to the answer, In what cass 
for insufficiency, stating, in his demurrer, the grounds g mur to un. 
thereof, and the plaintiff may demur to one or more of swer. 
several defences or counter-claime, set up in the answer, 
and reply to the residue of the counterclaim. an os 
ro. 60. If the answer contain a statement of new mat- when defend- 
ter constituting a counter claim, and the pluintiff fail to ant may move 
reply or demur thereto within the time prescribed by law, upon af an- 
the defendant may move, on a notice of not less than ten swer. 
days, for such judgment as he is entitled to upon such 
statement, and if the case require it, a writ of inquiry of 
damages may be issned. ede lity 
Bro. 61. If a reply of the plaintiff to any defence set Demurrer to 
ùp by the answer of the defendant be ineufficient, the reply. 
oho may demur thereto, and shall state the grounds 
thereof. i - 


out on motion, 
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CHAPTER V. 


Ah, 


General Rules of Pleading. 


Brorrox 62. Pleadings, how subscribed and when verified. 
63. Verification of pleadings. f 
64. How to state an account in pleading. 
65. Pleadings to be liberally construed. 


r 66. Irrelevant and redundant matter to be stricken out, 


6x. Judgments, how to be pleaded. 

68, Condition precedent, how to be pleaded. 

G9, Private statutes, how pleaded. n 

70. Libel and slander, hog stated in complaint. 5 

71, Answer in such cas, s. g 

72. In actions to recover property distrained for damage, 
answer need not set forth title. 

73. What causes of action may be joined in same action. 

74, To what such causes must belong. 

75. Allegation not denied, when to be deemed true. 

76, What matters deemed controverted without reply. 


-w — 


E 


mi Plesdingyhow Szo. 62. Every pleading in a court of record must be 

Wen weite subscribed by the party, or his attorney, and when any 

“=.” pleading is verified, every subsequent pleading, except á 
emurrer, must be verified also. f ' 

Verification of. Seo. 63. The verification must be to the effect, that the 

Pleadings. same is true to the knowledge of the person making it 

except as to those matters stated on information and be- 

lief, and.as to those matters he believes it to be true, and 

must be by the affidavit of the party, or if there be seve- 


: ral parties united in interest and pending together, b 
80 at least of such parties acquainted with the facta, 
such p 


be within the county where the Too re- 
sides, and capable of making the affidavit. . The affidavit . 
may sleo be made by the agent or attorney, if the action 
or defence be founded upon a written instrument for the 
payment of money only, and such instrament be in the 
eked possession of the agent or attorney; or if all the material 
allegations of the pleadings be within the personal know- 
ledge of the agent or attorney. When the pleading is 
verified by any other person than the party, he shall set 
forth in the affidavit his knowledge, or the grounds of his 
belief on the subject, and the reasons why it is not made 
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1 is E rent, the court — 


may require the: pleading inite.and certain 
by amendment, 
; Suc. 67. In pleading a 1 or 1 Jadgments 


of ayourt or offer of special jurisdiction, it shall not ba age 
aT to state the facts. Sakr ing jurisdiction, but 2 8 

auch gment or determination may ae stated to have 

been dul given or made. If such allegation be contro- 

verted, the party sped shall be ae to ostabligh on 


Sxo. 68. In 80 . n. conditions pro — 
to be pleaded. 
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` party pleading shall be bound to establish on the trial, 
the facts showing such performance. In an action or de- 
fence founded upon an instrament for the ‘payment of 
money only, it shall be sufficient for the party to give a 
copy of the instrument, and to state that there is due to 
him thereon from the adverse party a specified sum which 
he claims. i O eB a: 
“Private stat- Sao. 69. In pleading a private statute or a right derived 
ates, how therefrom, it shall be sufficient to refer to such statute. 
by its title, and the day of its passage, and the court shall 
thereupon take judicial notice thereof. : 
Libel and slan- Beo. 70. In an action for libel or slander, it shall not be 
1 cala. necessary to state in the complaint any extrinsic facts for 
plaint tde purpose of showing the application to the plaintiff of 
the defamatory matters ont of which the cause of action 
arose; but it shall be sufficient to state generally, that the 
same was published or spoken concerning the plaintiff, 
and if such allegation be controverted, the plaintiff shall 
be bound to establish, on trial, that it was so published or 
spoken. R oe 
Answer in Seo. 71. In the actions mentioned in the last section, 
such cases. the defendant may, in his answer, allege both the truth 
of the matter charged as defamatory, and any mitigatin 
circumstances, to reduce the amount of damages; an 
whether he prove the justification or not, he may give 
in evidence the mitigating circumstances. 8 
In actiontere. S£0. 72. In an action to recover the possession of pro- 
cover property perty distrained, doing damage, an answer that the de- 
damage — for fendant or person by whose command he acted was law- 
awer weed not fully possessed of the real property upon which the dis. 
_ set forth title, tress was made, and that the property distrained was 
at the time doing damage thereon, shall be good without 
_ betting forth the title to such real property. 
What So. 73. The plaintiff may unite in the same complaint 
‘action ay ba several causes of action, whether they be such as have 
jomed in same been heretofore denominated tega? or equitable or both, 
N where they arise out of— 9 
1. The same transaction or transactions connected with 
the same subject of action; - 
2. Contract, express or implied ; ; 
3. Injuries with or without foree to person and property, 
— or either; or, TERN ! 
4. Injuries to character; or, - a woe 
5. Claims to recover real property with or without dam- 
ages for the withholding thereof, and the rents and profita 
of the same; or, 
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6, Oleinié to recover 5 property with or without eee 
damages for the withholding thersef; or, „ „„ 
T. Claims against a trustee by virtue of a contract; or 
by operation of law. : sce eae 
S0. 74. But the causes of action 20 united must all To whas mab ~ 
belong to one of these classes, and must affect all the par- bel alae 3 
ties to the action, and not require different places of trial, 
and must be stated respectively [separately] To 
8go. 75.. Evéry material allegation of the complaint not Alata not 
oontroverted by the answer, as prescribed in section 54, f be 3 
and every material allegation of new matter in the tra. 
answer constituting a counter claim, not controverted by i- 
the reply, as prescribed in section 59, shall, for the par- C 
of the action, be taken as trae.. 8 8 i 
xo. 70. But the allegation of new matter in the answer, What matters 
not-relating toa counter claim, or of new matter in u tored 
reply, is to be deemed controverted by the adverse party without reply. 
as upon a direct denial or avoidance, as the ease may 
require. : . 


E 


‘ - CHAPTER vL 
ay Lista kes in Pleadings and Amendments. 


Sacrion 77. Material variances, how provided for. 
- 178. Immaterial variances, how provided for. 
i 79. What to be deemed. a variance. 
_ - 80. Amendments of course and after demurrer. 
81. Amendments by the court. K 
82. General control of court over proceedings, ` 
oe 88. Suing a party by fictitious name, when allowed. 
>i: a 85. No error: or defect to be regarded, unless it affents sub- 
_ stantial rights. `. T 

as eA N 9 Anwo Aad teply. E aid 

Sxo. 77. No variance between the allegation in a plead: Provided for 
ing ‘and the probf shall be deemed material, unless it shall 7 
actually mislead the adverse party to his prejudice in 
maintaining his action or defence upon its merits. Where- 
ever it shall be alleged that a party has been so. misled, 
that fast shall be proved to the satisfaction of the court, 
and in what respect he bas been misled, and thereupon _ 
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Immaterial 


‘variances— P : 
how Sorda such terms as may be just. 
Or. 


r What to be 
dodiad à vari 


ance. 
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the court may order the pleadiag to he amended upon 


Sav. 78. Where the variance is not material as provid- 
ed in the last section, the court may direct the fact to be 
found in accordance with the evidence, or.may order. an 


vèn- immediate amendment without coats. | 


Szo. 79. When, however, the allegation of the cause of 
action or defence to which the proof is directed, is nn- 
proved, not in some particular or particulars only, bnt in 
ita entire scope and meaning, it shall not be deemed a 
case of variance within the last two sections, but a failure 


of course and r 


emurrer. 


| 
Amendmente 
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xo. 80. Any pleading may be once amended by the 
party of course without coste, and without prejudice to 
the proceeding already had, at any time before the period 
for answering it expires, or it can be.go amended at any 
time within twenty days after the service of the abswer 
or demurser to such pleading, unless it be made to appear 
to the court that it was done for the pup of delay, 
and the plaintiff or defendant will thereby lose the benefit 
of a term or circuit for which it is or may be noticed, and 
if it appear to the court, that auch amendment was made 
for that purpose, the same may be stricken out and such 
terms imposed as to the court may seem just. In such 
case a copy of the amended pleading must be served on 
the adverse party. After the decision of a demurrer, 
either at a generel or special term, the court may, in its 
discretion, if it appear that the demurrer was interposed 
‘in good faith, allow the party to plead on such terms as 
may seem just. If the demurrer be allowed for the cause 
mentioned in the 5th sub-division of section 49, the 
court may, in its diecretion, and upon euch terms as 
may be just, order the action to be divided into as many 
ons as may be necessary to the proper determination 

of me aie 5 action erent Eee 
ro. 81. The court may. re or after judgment, in 
furtherance of justice, and upon such nie aay be 
proper, amend any pleading or proceedings, by adding or 
- stziking out the name of any party, or by correcting a 
mistake in the name of & party, or a mistake in any other, 
respect, or by insérting other allegations material to the 
case; or when the amendment does not change substan- 
tially the claim or defence, by confermigg tha pleading 
or.proceeding to the facts proved. 
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Sua. 82. The court may like wise in its discretion, and 
upon such terms as may be just, allow an answer or re- 
ply to be made, or other set to.be done, after the time 

imited by this act, or by an order enlarge such time; and 
may also in its e 3 terms as may be 
inst, at any time within one year. after notige thereof, re- 
ers d party from a 4 order or chee ee ae 
taken against him thr his mistake, inadvertance or 
surprise, or excuéabie’ neglect, and may supply an omis- 
sion in any proceeding; and whenever ‘any “proceeding 
taken by a party fails to conform in- oe to the - 
provisions of:thié code, the court may in like manner and 
upon like terms, permit an amandment of such proceeding 
ət to make it conformable thaxeto. ` 

Szo. 88. When the plainliff shall be ignorant of the f ung 
name aE defendant, poe defendant may be nes are by Aedibus” 
in any pleading or. proceeding. by any name; and when name, w 
his true al Shall be discovered, the | pleading or pro. Slowed. 
ceeding may be amended accordingly. 

Szo. 84. The court shall, in every 8 of an action, . de- 
disregard any error or defect in the pleadings or proceed- fest to be ro- 
ings, which shall not affect the substantial “rights of the Faden u 
adverse party; and no judgment shall be reversed or It affects sub- 

by :raason of such error or defect, 

Szo. 85. The plaintiff and defendant respectively may 
he, allowed, on motion, to make a supplemental complaint, Supplemental 
answer or reply, alleging facts material to the case, occur- 3 
ring after the former a oo a or reply, or of reply. 
which oe party was ignorant when his former pleading 
Was made. . 


TITLE 7. 
Of the Provisional Remedy in Civil Aolion. 


Cuarrer 1. Arrest and bail. 
2. Claim and delivery of personal property. 
3. Injunction. f g 
4, Attachment. a : É 
5. Provisional remedies, l 
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OHAPYER I. — ö a 
Arrest and Bait. ä . 
nor 86. No person to be arrested n eme by ts 
act, ` 
87. Cases in which defendant may be arrested. | 
. 88. Order for arrest, by whom made. 3 


N 89. Affidayit to obtain order. i 
90, Security by plaintiff before order for arrest. 
91. Order, when made, and its form. 
92. Affidavit and erder to be delivered to sheriff, and opý 

served on defendant. i 
93. Arrest, how made. 
94, Defendant to be discharged on bail or deposit. 
95. Bail, how given. 
96. Surrender of defendant. 
97. Bail may arrest and surrender. 
98. Bail, bow proceeded against. 
99 Bail, how exonerated. ` f 

100. Delivery of undertaking to plaintiff and its aoceptanse 

. or rejection by bim. 

1 101. Notice of justification and new undertaking of other 

l bail. 

102. Qualification of bail. l opa 

103. How to justify. 

104. Allowance of undertaking. 

105, Deposit of money with sheriff. 

106, Payment of money by sheriff. 

107. Substitution of bail for deposit. 

108. Money deposited, how applied or disposed of. 

109. Sheriff when liable as bail and his discharge from Ha- 


bility. 
110. Prosseding against sheriff, 


111, Bail liable to sheriff, 

112. Motion to vacate, arrest or reduce bail. 

113. Affidavits on motion. : s 
Torn o. Szo. 86. No person shall be arrested in a civil action 
cept as pres- ©Xcept as prescribed by this act; but this provision shall 
2 . by this not apply to proceedings for contempta. i 


Ta 
„ 


Z 
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Suc. 87, The defendant may be arrested, as hereinaſtar Cases in which 
pretoribed, in the following cases: : . . 1 defendant may 
1. In an action for the recovery of damages, on a canse 
of action not arising out of contract where the defondaat 
is not a resident of the state or is abaut to remove there- 


from, or where the action is for an injury to person or eil. 
character, or for injuring, or for wrongfully taking, detain. -> 225i 
ing, or converting property. : Erp O n Ë 
A. In an action for à fine or penalty, or for money „ 
rooeived, or for property embezzled, or frandulently mi 
applied by a publie-offieer, or by an attorney, aoligitor, or - 4 


oonnselor, or by: an -officer or agant of a co tion or 

nking association, in the conree of hia employment as 

such, or by any factor, agent, broker, or any person in a eds 
iary capacity, or for any misconduct or neglect in 
office, or in a professional employment. — 2 

3. In an action to recover possession of personal prope 
exty unjustly detained, where the property, or any 10 on 
thereof, haa. been concealed, removed er disposed of, so ~ 
that it cannot be found or taken by the sheriff. 

Bat no female shall be arreated in any action except for 
a wilfal injury to person, character or property. a 
. Beo. 88. An order for the arrest of the defendant must Order for ar- 

be. obtained from a judge of the court in which the action rest--by whom 

is brought, or from a county judge, or court commissioner. . 

Szo. 89. The order may be made where it shall ap Affidavit to 
to the judge or commissioner, by the affidavit of the obtain order. 
plaintitt or of any other person, that a sufficient cause, of 
action exists, and that the case is one of those mentioned 
in section 87. . 

Sxo. 90. Before making the order, the judge or com- Security by 
missioner shall require a written undertaking on the part plaintiff before 
of the plaintiff, with or withqut sureties, to the effect that, g “ 
if the defendant recover judgment, the plaintiff will pa 
all ooste that may be awarded, to the defendant, and all 
damages which he may sustain by reason of the arrest, 
not exceeding the sum specified in the undertaking, which 
shall be at least one hundred dollars, If the nadertakin 
be executed by the plaintif, without sureties, he shi 
annex thereto an affida vit that he ig a resident and house- - . 
holder or fresholder within the státe, and worth double 
the sum specified in the undertaking, above all his debts 
SE emma gg be r 
| Sno, 91. order may ato acon şum- , 
mops, or at any time afterwards before judgment. It shall form. and ie 
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require the stieriff of the county, where the defendant ny 

be found, forthwith to arrest him, and held him to bail in 

a epecified sum, and to réturn the örder at à tms dod 

piace therein mentioned, to 5 or attorney by 

whom it shall be stibweribed or endorsed. R 

Affdavitand ro, 92. The afidavit and order of arfost shall be dult- 
erder to be de- vered to tlie sheriff, who, upon arresting tha defenduut, 
Serif and Shall deliver to him a copy thereof. : i 
rerred on Sro. 98. The sheriff shall execute the order, by drrést- 
dant. ing the defendant, and keeping him in custody until dis- 
Arest, how charged by law; and may call the power of the county 46 
made. hie aid in the exeention of the arrest as in cate of process. 
Defendant to xo. 94. The defendant, at any time before execution, 
be discharged shall be discharged from the arrest, either upon giving 
on bail or de- bail, or upon depositing the amount mentioned in the onder 

pomi, of arrest, as providéd in this chapter. 

Ball how giv- Ono. 95. The defendant may give bail, by causing a 
en, written undertaking to be executed by two or more suff. 
cient bail, stating the Places of residence aud occupations, 

to the effect that the defendant shall, at all times, render 

himself amenable to the process of the eburt during the 

pendency of the action, and to such as may be issued to 
enforce the judgment therein; or if he be arrested forthe . 
cause mentioned in the third sub-division of section 37, 

an undertaking to the same effect as that provided by 

section 119. i oe 

Sno. 96. At any time before a failure to u her 
their undertaking, the bail may surrender the défendait 
in their exoneration, or he may surrender himself to the 

sheriff of the county where he was arrested, in the fol- 

E W 5 l ooi 

Suwsader of 1. A certified copy of the andertakiny of the bail shall 
defendant, be delivered to the sheriff, who shall detain the defendant 
in his custody therson, as Hpon an order of arrest, antl 
n pertificate in writing acknowledge the surreal 


er. 

2. Upon the production of a of the undertakit 
and sheriff's bertificate, L judge of the court or 8 
i ; jade, er court commiseloner, may, upon à notiee to the 

. pl tiff, of eight days, with a copy ‘of’ the certifi 
‘order that the bail be exonerated ; and on filiig the order 
and the papers used on such application, they shall he 
as, @Xonergted acordingly, ` í : 

ree, a ao is section shall not apply to the arrest for the 
hes mentionsd in the third subdivision of section 87, 
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40 saat movie’ b thie bail from an. undertaking given to 

the effect by section 119. 

Sia 97. For the piirpose of surrendering the — Pai Dail may m- 

she ‘bail, at may time or place; before y ate Anny rost and sar- 
may theneolves arrest him, or A written n ren 

thority, endorsed on a certified eopy of the undertaking, 

may rai any person of snitab e: age and diseretion 


a the bail! de med. age astian a 
t The may be e lap ree 


the sheriff of the county w in execu- 
tion thereof, within twenty days ree bar the commencement 
of the:actioti: against the bail, or within such farther time 
ae may. be granted by thd court. , 

Aru. 100.. Within the time limited for that purpose, the coating 
sheriff shall deliver the order of arrest to the or un plaiati to 
Attorney, by whom it is subscribed, with. bis’ toturw-en- 

Abrsed, and 4 certified copy of the undertaking of the bail. 

The iff within ten days thereafter, way serve nyon o 
riff, a noțica that he does not accapt the bail; or 

Babel be denmed to have accepted it, and the shatiff 

met be üxonerated from liability). 

Su. 101. On the racéipt of such nttioe, the cheriff o or Notice of jus- 
defendant may, within ten days therdsftér, give to-the tification and 
plaintiff. r attorney by whom the order of arfest is Snb- „ 
sotibad, notide of justification of the samer ther bail, 

r ee placed of residence and ocatipations of the 
kai, re a judge of, the cours, or oon judge, or 
patios at the: peace, ák s speci e: and 
40 be not Isa tan five aor Lor more tban ton days 
after. In case ether er bail be given, there slial he a new 
forni prescribed in-secti¢n 98, < rt 

Spo. 02 Theat ‘qualifications of bail muist be aa follows : nde 

. Tuch of mem mant be a resident, and Honsshelder 7 ta , 
2 abet each bororth tie a neee. is the 

f sist. w 
adrdar of arrest, éxclitsive.of property exemipt from ergen- 
bon, but s ijndge, or ia jnatieaipf the pean ei . 
tion, may: b mori two bail. ta justify sey 

in amounts less than that expressed in ‘the orden if; the 


i 
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a justification be equivalent to that of two suffieiont 
ail. p Te jane 

How tojustify. Bro: 108. For the purpose of justification, each of the 
bail shall. attend before the judge, or a justice of she 
peace, at the time and place mentioned in the notice, aud 
may be examined on oath, on the part of the plaintiff, 
touching his sufficiency, in such manner as the jndge or 
5 of the peace, in his discretion, may think proper. 
he examination shall be reduced to writing, and gnb- 
scribed by the bail, if required by the i Oe re a 
Allowance of Seo. 104. If the judge or justies of the peace find the 
bail sufficient, he shall annex the examination to the un- 
dertaking, endorse his allowance thereon, and cause them 
to be filed with the court; and the cheriff shall thereupon 

be exonerated from liability. ‘ 

Deposit s Bro. 105. The defendant may, at the time of his arrest, 
deri. instead of giving bail, deposit with the sheriff the amount 
mentioned in the order. The sheriff shall thereupon give 
l the defendant a certificate of the doposit, and ‘the defen- 
8 dant shall be discha out of custody. TD T 
Payment of Seo. 106. The sheriff shall, within four days after the 
coutby deposit, pay the same into court, and shall take from the 
sheriff officer receiving the same two certificates of payment, the 
one of which shall deliver to the laiftik, and the 
other to the defendant. - For any default in making such 
; per the same proceedings may be had on the official 
nd of the sheriff, to collect the sum deposited, as. in 


— other cases of delinqueney. . 
Substiiationof Bro. 107. If money be deposited, as provided in the last 
= de- two sections, bail may be given and justified upon notice, 
as ibed in section 101, any time before judgment ; 


an e the judge before whom the justification is 
ad, shall direct, in the order of allowance, that the mo- 
‘ney deposited be refunded by the sheriff to the defend- 
ant, and it shall be refanded accordingly. ; 
; Moony deposi Sec. 108. Where money shall have been so deposited, 
plied of dis. if it remain on deposit at the time of an order or judg- 
posed of, ment for the payment of money to the plaintiff, the cler 
shall, under the direction of the court, apply the kame io 
satisfaction thereof, and after satisfying the judgment, 
shalt refund the surplus, if any, to the defendant, If the 
judgment be in favor of the defendant, the elerk shall re- 
aol 2 him the whole sum deposited, and renvaiming un- 
ap i 


83 
Bra. 109. If after being arrested, ‘the défendant: exape at 
33 be bt ven oF od, ot a deposit 18 


Lede ot made instead „ the sheriff shali himself he dare Ë 
as bail. But he may Aischzige Himself from i 


liab y the giving and justification of bail as pro Sr 
a D 101, 05 108 suit 764 ‘time: before i Oa oe gee 
ob apainst the person ‘of Fbi dant to enforce an 


ö order or judgment in the action. 


Bud. 110. Tt s jadgment be recovered ite a Sheriff Proceedings 
uti 


upon his Jiabffity. 88 K bel, ‘and an erte ereun He 2n jade judgment | 
retned unsatisfied, in Whblé or. in p 
ceedings may bè had onthe off d of 8 abs Ur to 
collect the delinqudricy, as in other cases of d ; 
Szo. 111. The bail taken upon the arrest, shell Ball liable to 
they justify, of other bail ul ven Gr’ justified, „db Hable sheriff 
to the sheriff by action for damages which he may, sus- 
taln ey teatar of such inten: 


oe eR > petri ee miyat N Motion to va- 
“the jastification of bail, a “On m ont, ‘to a 8 or 
irel attest,- or to reduee ES imomat oP Win. ft 3 

uo. 118. If the motion be made u n Roy the Affidavits on 


part of the defendant, but not o fray eon 0 
the same by ‘affidavit or other tog an 

to a on which! order or arrest r 15 
ö aaf 10 a E a 

| Claims, und dalivery of personal popa iy: 2 85 . 


Sworron 114. Denker r-b. yrhen 1e may vf h 
115. Affidavit and ity 
1. ' Requisition h if fa take, and deliype tho eh 
z MẸ Security om pert of the plaintiff and jpatifogtion. . y 
11. Ruodption te: D snd: promedia gp Abacaan on 9a 


failere toneoopts > <a 
119. Da when entitled to ae pees 
u Institetion of dee e rc. 
14. Qualification and j Gta ou of bureties. - - H 
122, Property, how ‘taken’ when aaa i 
t enolosure. $ 
123. Property; how kept., N 1 


1A. Claim, of er by TAA and rewe 
125. mae Gui afidavit, when and where to be filed. . 


Cai 


N 


of 


Affidavit and 
ita requisites. 
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Szo. 114. The plaintiff, in an action to recover the pos- 
session of personal property, may, at the time of issuing 
the summons, or at any time before answer, claim the 
5 delivery of such property, as provided inthis 

apter. Me 

Sko. 115. Where a delivery is claimed, an. afidavit 
818 made by the plaintiff, or by some one on his behalf, 
showing: 

1. That the plaintiff is the owner of the property glaim- 
ed, (particularly describing it,) or is lawfully entitled to 
the possession thereof, by virtue of a special property 
therem, the facts in respect to which shall be set forth. 

2. That the property is wrongfully detained by the 
defendant. 5 

3. The alleged cause of the detention thereof, according 
to his best knowledge, information and belief. ` 

4. That the same has not been taken for a tax, assese- 
ment or fine, pursuant to a statute, or siezed under an ex- 
ecution or attachment against the property of the plain- 
tiff, or if so seized, that it is by atatute exempt from such 
agizore ; and 

5. The actual value of the property. 


Requisition to Seq. 116. The plaintiff may thereupon, by an endorse- 
mare rd ment in writing upon the affidavit, require the sheriff of 


Property. 


the county where the property claimed may be, to take 
the same from the defendant, and deliver it to the plain- 


tiff. : 

Sxo. 117. Upon the receipt of the affidavit and notice, 
with a written undertaking, executed by one or more 
sufficient sureties, approved by the sheriff, to the effect 

at they are bound in double the value of the property 
as stated in the affidavit, for the prosecution of the action, 


För the return of the property to the defendant, if return 


thereof be adjudged, and for the payment to him of such 
gum as may for any cause be recovered against the plain- 
tiff, the sheriff shall forthwith take the property described 
in the affidavit, if it be in the possession of the defendant 
or his agent, and retain it in bis custody. He shall also, 
without delay, serve on the defendant a copy of the affi- 
davit, notice and undertakivg, by delivering the same to 
him personally, if he can be found, jor his agent, from 
whose possession the property is taken; or, if neither can 
be found, by leaving them at the ugual place of abode of 
either, with some person of suitable age und discretion. 
* 4 
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Bro. 118. The ae ae sata daya af ee 


' the ser vipe of a abe of tl 


ve notied ta a: 
g f the sureties. i be ET ate shal 25 3 ya 
to have waived all RJE OA i to, aa 
ant excepts, the sureties shell pate 8 
manner as pan bail on arrest. W e. 
responsible for the Aber a the E sae A 


objection to them is either waived asa re provided, 


perty to the plaintiff, the d 


taking and -service of notice to the defendant, it shall be ir, 


‘until they or new aretiss s be auhati ted 
and justify. If eee sxoept to the suretigs,. ui 


not reelaim the. property as provided in the T at ia pe 
prot Defendant 


Beo. 119. At any ti time bolora fend delivery 8 
t may, if he do ao ean eed 

except to the sureties of the pen require the r zatan livery. 

thereof, 6 apon giving to the sherif a writisn unde: 

executed by two or more sufficient sureties, to the act 

that they are bound, in double the value of the: i ty, 

ae stated in the affidavit of the pene for the deliv; 

thereof to the sheriff, if such delivery be ‘dicen, h 

for the payment to him of such sum as pay or any | 

be reeovered against the defendant. If a return of the 

property be.not so required within three days, after the 


delivered to the plaintiff, expept gs provided in section 124. ‘7 bre 
Szo. 120. The defendant’s snreties, upo D RETEN e JasdidäA ot 

plaintiff, of not less than two nor moré ths an six day all seleotent’s 

justify before a judge or justice of the peace, in the same "1 

manner as upon bail on arrest; upon such justification 

the sheriff shall deliver the property to the defendant. 

The sheriff shall be responsible for the defendant’s sureties, 


‘until they justify, or until justification is completed, or 


expressly waiv and may retain the 


ep e a until 
, time, but if thay,” or others in their place, to justify 


at the time and plate àppolnted, he hall deliver the pro- 
perty to the plaintiff. 
Sro. 191. Tue qualification of sr tden ‘wad’ their justifi- Qualification 


* cation shalt be as prestribed by sections 109 and 108, in gad justifica- 


“4 
t 


respect to bail upon an order of: arrest. 
Bre. 123. If the property. or any part .théréof be con - Property, how 
cealed in a building or enclosure, the sheriff shall pub. taken when 


..lioly demand ita delivery ;. if it be nps delivered, he shall ponctaled in, 


cause the building or enclosare to, he broken open and closure, 


take the property. into hia, possession ; and if necessary 
he may call to his ai the power of hig county.. 
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Property— Seo. 123. When the sheriff shall have taken property, 
how kept. as in this chapter provided, he shall keep it in a sotare 
place, and deliver it to the party entitled thereto, upon 
receiving his lawfal fees for taking, and his necessary ex- 
penses for keeping the same. „ 3 
Claim of prop- SEO: 124. I the property taken be claimed by any other 
erty by third person than the defendant or his agent, and such person 
B tne shall make affidavit of his title thereto, and right to the 
v. possession thereof, stating the grounds of such right and 
title, and serve the same upon the sheriff, the sheriff shall 
not be bound to keep the property, or deliver itto the 
| plaintiff, unless the plaintiff, on demand of him or his 
agent, shall indemnify the sheriff against such claim by 
an undertaking, executed by two sufficient sureties, ac- 
companied by their affidavits, that they are each worth 
double the value of the property, as specified in the affi- 
davit of the plaintiff, and freeholdets and householders of 
the county. And no claim to such property by any other 
person than the defendant or his agent, shall be valid 
against the sheriff unless made as aforesaid, and notwith- 
standing such claim, when so made, he may retain the 
property a reasonable time to demand such indemnity. | 
Notice and Sd. 125. The sheriff shall file the notice and affidavit 
affidavit-when with the proceedings thereon, with the clerk of the court 
and where to in which the action is pending, within twenty days after 
taking the property mentioned therein. 


0 


* 


CHAPTER III. 
Injunction. 
Secrion 126, Injunction may be in form of an order. 
127. Injunction, in what cases granted. ; 
128. At what time it may be granted and upon what 
granted, 
„ 429. Notice, when required. Temporary injuction. 
130. Security upon injunction and damages thereon, how - 
ascertained, 
131. Order to show cause why injuctionZshould not be 
. granted. 
132. Security upon injuaction to suspend business of cor- 
poration. =~ 
p 133. Motion to vacate or modify injunction, 
134. Affidavits on motion. 
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Sro: 126. The writ of injunetion may be in, the form of Injenstioa 
an. order aa prescribed in this act. Thio ey be made aya 
by the court in which the action is brought, or by a jndge erder. "o7. 
thereof, or by a county judge or court commissioner, in. „ 
the cases provided in the next section; and, when made, 

be enforced as the order of the court. . 
fs 127. Where it shall appear by the complaint that Injunetion ia 
the plaintiff is entitled to the relief demanded, and anch "hat eases 
relief, or any part thereof, consists in restraining the com-*" "= 
mission or continuance of some act, the commission or 
continuance of which, during the litigation would produce 
injury to the plaintiff, or. when, during the litigation, it 
shall appear that the defendant is doing, or or 
is about to do, or procuring or suffering some act to ‘he 
done in violation of the plaintiff's rights, respecting the 
subject of the action, and tending to render the judgment 
ineffectual, a 5 injunction may he granted to re ° 
strain such act. And when, during the pende 7 oi an 
action, it shall appear by affidavit, that the de endant - 
threatens, or is about to remove or dispose of his property 
with intent to defraud hig creditors, a temporary injyne- 
tion may be granted to restrain such removal or polen : 

Sxo. 128. The injunction may be granted at the time ‘of at wha ime l 
sommnend ig the action or at an Pmp oen before it : 
judgment, upon its appearing satisfactorily to the court or aden whee 
jadge, or court eommlesioer, by the affidavit of the plain- granted. 
tiff, or of any other person, that sufficient grounds exist 
therefor. A copy of the affidavit must be served with-the 
injunction. ~ 8 - i 

zo, 129. An injunction shall not be allowed after the Notice when 
defendant shall have answered, unless upon notice, or He. bin 
upon an order to show cause; but in such ease the defop- junchon- 

dent may be restrained, until the decision of the court or 8% 
judge, granting or refusing the injuction. ` i 

Szo. 130. Where no provision is made by statute, aa to Security upon 
security upon an injunction, the court or judge or commis- 1 3 
sioner shall require a written undertaking, on the part of on—how as- 
the plaintiff, with or without securities, to the effect that certaieed. 

the plaintiff will pay to the party enjoined, such damages, 
not exceeding an amount to be specified, as he may sus- 
tain by reason of the injunction, if the court shall finally 
decide that the plaintiff was not entitled thereto. The 
* damages may be ascertained by a reference or otherwise, 
as the court shall direct. = 


p 
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Order to Show Bao. 131. If the court or judge or commissioner deem 


, cause why in- it proper that the defendant, cr any of several defendants, © 
junction 


onld not be should be heard before granting the injunction, an order, 


granted. ‘may be made, requiring cause to be shown, at a specified 


time and place, why the injunction should not be grant- 
oe" eds and the defendant may, in the meantime, be restrain- 
pereme er Od. 
Security upon SO. 132. An injunction to suspend the gereral and 
injunction to” ordinary business of a corporation, shall not be granted, 
suspend busi- except by the court or judge thereof; nor shall it be 
por 8 AAP 
ation. granted without due notice of the application therefor, to 
the proper officers of the corporation, except where the 
eople of this state are a party to the proceeding, unless the 
plaintiff shall give a written undertaking, executed by 
two sufficient sureties, to be approved by the court or 
jucge, to the effuct, that the plaintiff will pay all damages, 
not exceeding the sum to be mentioned in the undertak- 
ing, which such corporation may sustain, by reason of the 
injunction, if the court shall finally decide that the plain- 
tiit was not entitled thereto, The damages may be as- 
71 0 by a reference, or otherwise, as the court shall 
irect. 
Motion to va- Szo. 133. If the injunction be granted by a judge of the 
cate or modify court, or by a county judge, or court commissioner, with- 
lujanction. Out notice, the defendant, at any time before the trial, may 
‘apply, upon notice, to the judge of the court in which the 
action is brought, to vacate or modify the same. The 
application may be made upon the complaint and the affi- 
davit on which the injunction was granted or upon affida- 
vits on the part of the defendant, with or. without the 
| Sno. 184. If the application be mad ffidavit 
EO. 184. e application be made upon affidavits on 
pares en the part of the defendant but not otherwise, the plaintiff’ 
may oppose the same by affidavits or other proofs, in 
addition to those on which the injunction was granted. 


39 


CHAT IV. ie 
Attachmenis. ak 
Sucrion 135. Attachments, when may isens and in hab o, = ; 
136, Warrant of. attachment and by wham granted. | f 
137, In what ones warrant may bei d. ; Foe ae a 
138. Security on attachment; ` Es oa 
139, Warrant, to whom directed and what shia cia 
140. Mode of proceeding in exeonting warrant, * eae 
141. Proceeding in case of perishable property or vensels. 
142. Interest in corporation or association liable to attach: 
ment. „ Veh, 
143. Attachment, how exeouted on property ae e 
manual delivery. : 
144, Cortificate of defendant's interest to be 8 by - 
corporation. 
145. Judgment, how satisfied. 
146. When action to recoyér note &o, attached, may te 
prosecuted by the plaintif in the action in ™ 
the attachment issued. 
147. Bond to sheriff on attachment, how disposed of on 
judgment for defondant. 
148. Discharge of attachment and. return of propio em 
probesds to defendant. 
149. Undertaking on the part of the defendant in u⁰ν,ỹõ . 
180. When and how sheriff to returd warrant. p i 
151. Sheriff’s fåes. ; 
152. Motion to set aside attachment for insaficiency, sad 
affidavits, and proceedings for that purpose. 


Src. 135. In an action for the recovery of money Attachmeety. 
z inst a corporation crested by or under the laws of a ae i 
r state, government, or country, or against s deferdiint what eses. 
Who! is not a resident of this stite, or A er g Aeendant 
who has absconded or conedated hid 
When the defendant’ has been of a fraud in gon: 
tracting the debt, or thearring the a Bgation for Ta 
thé action is broùght, or in contcealing'o wee nh of th 
property, for the TTE, detention 0 oem 
tue action is browghts or 


Sg. iy wo BOTT Rena Penno REP 
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When the defendant has removed or disposed of his 
property, or is about to do 80, with intent to defraud his 
creditors: The plaintiff, at the time of issuing the sum- 
mons, or at any time afterwards, may have the property 
of such defendant attached in the manner hereinafter . 
prescribed, as a security for the satisfaction of such judg- 
ment as the plaintiff may recover. 

Warrant of Spo. 136. A warrant of attachment must be obtained 
3 from a judge of the court in which the action is brought 
granted. or from a county judge or court commissioner. 
In what cases Seo. 137. The warrant may be issued whenever it shall 
warrant may appear, by affidavit, that a cause of action existe against 
be zaued. uch defendant, specifying the amonnt of the claim, and 
the grounds thereof, and that the case is one of those men- 
tioned in section 135. . 
Security on Szo. 138. Before issuing the warrant, the judge or com- 
attachment. missioner shall require a written undertaking on the part 
of the plaintiff, with sufficient surety, to the effect that if 
the defendant recover judgment the plaintiff will pay all 
costs that may be awarded to the defendant, and all dam- 
ages which he may sustain by reason of the attachment, 
not exceeding the sum specified in the undertaking, which 
shall be at least two hundred and fifty dollars. 
Warrants, io Spo. 139. The warrant shall be directed to the sheriff. 
N of any county in which property of such defendant may 
require, be, and shall require him to attach and safely keep all 
the property of such defendant within his county, or so 
much thereof as may be sufficient to satisfy the plaintiffs 
demand, together with costs and expenses; the amount of 
which must be stated in conformity with the complaint, 
together with costs and expenses. Several warrants may 
Be issued at the same time to theshériffy of different coun- 
ies. ae? 1 
Modo of pro- Spo. 140. The sheriff to whom such warrant of attach- 
ccuting war- ment is directed and delivered, shall proceed thereon in 
rank: all respects in the manner required of him by law, in case 
D of attachments; shall make and return an inventory, and 
hall keep the property seized by him, or the proceeds of 
` sach as shall have been sold, to answer any judgment 
which may be obtained in such action; and shall, subject 
to the direction of the court or jadge, collect and receiv 
into hia possession all debts, credits and effects of the ae 
fendant, The sheriff may also take such legal proceed,: 
ings, either in his own name, or in the bame of such da. 
fendant, as may be necessary for that purpose, and dia: 


** 
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continue the same at such times, and on auch terms as the 
ge 1 f. kf 5 5 seized shell he perishabl Proceedi 

EO. 141. If any pro 80 sei i 8, ; 
or if any part of lebe claimed by any other person than cae of pete, 
such defendant, or if any part of it consist of a vessel, or or 
of any share or interest therein, the same proceedings 
shall be bad in all respects ag are provided by law upon 


attachments. 


Suo. 142. The right or shares which such defendant may Interest in 
haye in the stock of any association or, corporation, to- 2 
gether with the interest and profita thereon, and all othbr Mable to - 
roperty in this state of such defendant, shall be liable techment. 
to be attached and levied upon and sold to satisfy the 
judgment and execution. 
_ Bxo. 143. The execution of the attachment upon any Attachmeat— 
such rights, shares, or any debts or other property inca- now ente 
able of manual delivery to the sheriff, shall be made b incapable ot 
eaving @ certified copy of the warrant of attachment with manual deliv- 
the president or other head of the association or corpora- 7 
tion, or the secretary, cashier, or managing agent thereof, 
or with the debtor or individual holding such property, 
with a notice showing the propetty levied on. f 
Sro. 144. Whenever the sheriff shall with a warrant of ee mare 
attachment or execution against the defendant, apply to 3 
such officer, debtor or individual for the purpose of attach: furnished by’ - 
ing orlevying upon such property, such officer, debtor or corporation.” , 
individual shall farnish him with a certificate under his 
hand, designating the number of rights or shares of the de- 
fendant in the stock of such association or corporation, with 
any dividend or any incumbrance thereon, or the amount 
and desoription of the property held by such association, 
corporation or individual, fo the benefit of or debt owing 
to the defendant. If such officer, debtor or individpal refabe’ 
to do so, he may ba required by the court or judge, to 
attend before him aad be examined on path coscerni * 
the, same, and obedience to auch order may be enfi sap 
C E EE E T EE 
izo. 145. In cana judgment bo entered for intiff in — 
sith action, the sheriff shall satiefy the sama out of the — 
property attached by him, if it shall be snffigient for that 
Purpose; 4 i — 47 eng? 
a. By paying over to such:plaintiff the proeceds‘of ali By peying 
sales of perishable property, and any vensel pr'sbare or gr of perish- 
interest in any. vessel sold by ‘him, er of any. dobte.or able property. 
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credits collected by him, or so much as shall be Recessary 
to satisfy such judgment. 5 4 
By lewing er- 2. If any balauce remain due, and an execution shall 
ection against have been issued on such judgment, he shall proceéd to 
5 PoP- gell under such execution, so much of the attached pro- 
' perty, real or personal, except as provided in sub-division 
fonr of this section, as may be necessary tó satisfy the 
üli balance, if enough for that purpose shall remain in his - 
2 in cor- hands; and in case of the sale of any rights or shares, 
Po rations, haw in the stock of a corporation or association, the sheriff 
shali execute to the purchaser a certificate of sale thereof, 
and the purchaser shall thereupon have all the rights and 
privile,es in respect thereto, which were had by such de- 
fendant. ; 
8 yre- 3. If any of the attached property belonging to the 
possess himectf defendant shall have passed out of the hands of the sher- 
ether iff without having been sold or converted into money, 
zueh sheriff shall repossess himeelf of the same, and for 
that purpose have all the authority which he had to seize 
the same under the attachment, and any person who shall 
wilfully conceal or withhold such property from the sher- 
iff shall be liable to double damages at the suit of the 
party injured. 

4. Until the judgment againet the defendant shall be 
collectaotes paid, the sheriff may proceed to collect the notes and 
pr faa other evidence of debt, and the debts that may have been 

seized or attached under the warrant of attachment, and: 
to prossente any bond ha may have taken in the course: 
of sueh ee e and: apply the proceeds thereof to 

he orc of the judgment : 
ben the jadgment and all costs of the proceedings 
shail have been paid, the sheriff: upon reasonable demand 
shalt deliver over to the defendant the residae of the at- 

tached property or the proceeds thereof. 

When actions Buo. 146. The actions herein authorized to be browght 
to recover by the sheriff, may be prosecuted by the plaintiff or un. 
reel gaa der his direction, upon the delivery by him to the sheriff 
by of aw undertaking execnted by two sufficient sureties, to 

Phinti fn the effect, that the plaintif will indemnify the sheriff 
ere from all damages, coste aed expemes on account thereof, 
tachment is- not exceeding two hundred and fifty dollars in any one 90+ 
sued. tion. Sach sureties shall, in all eue, when required by 

the sheriff, justify by making an afidavit, that onch is a: 
houssholder aad worth double the amennt of the 
of the bond over and above all demands and liabilities. 
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Bue. 141. If the f corporation, or absent, ot ab. Sond to sheriff 
sconding, or cone defendant, recover. j fi attachment 


against the plaintiff in such achoa, any: bond taken by .d cron ides 
the sher#ff, Aacept such as are montionadin tho: last 2 fore’ 
tion; alt ‘the proceeds of sales, and moneys sollested Medant 

by him, and all the property attached remaining in his 

hande, shall be delivered by him to the defendant, or his 

agent, on request, and the warrant shall be discharged, 

and the property released therefrom. 

Szo. 148. Whenever the defendant shall have appeared Discharge of 
in such action, he may apply to the. offfcr Who issued the and return uf 
attachment, or fo the court, for an order to disch "ge the property or its 
same; and if the same be granted, all the prob ds“ df proceeds to 
sales, and moneys collected by him, and all the property deſen 
attaché! remaining in his hands, shalt be del¥ered or 
paid by him to the défendant or his agent, and released 
from the attachment. 

Sze; 149, Upon such. application, the defendant shall Undertakieg 
deliver to the court, or officer, an undertaking, executed on the part of 
by at least two sureties, resident, and freeholders in this such cases. 
state, approved by such court or officer, to the effect that 1 
the suteties will; on demand, pay to the plsiatiff the 
amount of the judgment that may be recovered against 
the deféndant in the action, not exceeding the sum epeei- 
fied’ ih the undertaking, which shall be at least double 
the amount olaimed by the plaintiff in hie complaint. # 

Szo. 150. When the warrant shall be fully exeeuted or When adh 
discharged, the sheriff shall return the same with his pre- Sheriff to ro 
ceedings thereon, to the court in which the action was 

rought. ‘ 2 

Beo. 151. The sheriff shall be entitled te the same feos Sheriff's fees. 
aud compensation for services, and the same disburse» - 
ments under this title as are allowed by law for like der. 
viees in other cases. 

Sud. 152. The defendant may, at any time before the motion to as 
time to answer expires, make a motion before the cireuis mide attache 
judge of the proper circuit, to set aside or discharge tie sufficieuee a 
attachment, on the ground that sufficient cause for the affidavits T 
granting of the same did not exist. Such motion may be ogs 
made upon the affidavit for the attachment or additional — pur- 
affidavits, on the part of the defendant, controverting the ° -_ 

3 upon which the attachment was issued, sed in 
eng the defendant uses additional affidavits, the plaintiff 
may une additional allidavits, on bis part, to sustain the 
stib, and the plaintiff may, on reasonable notice for tat: 
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ur iven, require the defendant er other person to 
a eg fhe i ef euch motion, and be examined 
orally, touching the groends upon which said attachment 
was issned; and if the defendant neglect or refuse to at- 


tend as required, the motion to discharge the attachment 


shall be denied. 


OHAPTER V. 
Other Provisional Remedis. : 


Sacrton 153. Powers of court as to receivers. 
154. Deposit of money or other property in court. P 
155. Court may order property or money deposited to be 
delivered or conveyed, or may pass title to real 
estate by judgment. 
156. When answer admits part of plaintiff's ‘claim, court, 


on motion, may order defendant to satisfy that part. 


Powers of So. 158. A reeciver may be appointed: 

nnn 4, Before judgment, on the application of either party, 
when he establishes an apparent right to property which 
is the subject of the action, and which is in the possession 
of an adverse party, and the property, or its rente and 
profits, are in danger of being lost or materially injured 
or impaired. 
2. After jndgment to carry the judgment into effeet. 


3. After judgment to dispose of the property acoord- 


ing to the jadgment or to preserve it during the pen- 

dancy of an appeal; or when an execution has been re- 

turned tneatiefied and the judgment debtor refuses to 
s apply his property in satis action of the judgment. 


4. In the cases provided in this code, and by special | 


atatutes, when & corporation has been dissolved, or ia in- 
solvent or in imminent danger of insolvency, or hae for: 
feited its q>rporate rights. 

: 5. In such other cases as are now provided by law, or 
may be in accordance with the existing practice, cxoept 
‘> aa otherwise provided in this act. . 

3 Kao, 154. When it is admitted by. the pleading or ex- 

er property in amingtion of a party, that he has in his possession or unden; 

court. hia control any money or other thing capable of delizery, - 
which being the subject of the litigation, ie held byhig.. 
as trustee for another: party, or which belongs, or is dne 
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to another party, the court may order the same tó be de- . x 
posited in court, or delivered to such party. with er with- ss 
out sesurity, subject to the further direction of bho court. | 

Bud. 155. Whenever in the exercise of. ite anthority, a Court may or- 

' oirt shali have ordered the deposit, delivery or of,. der Property or 
ane of money or Other property, and the order is dieo- ted, © be de. 
beyed, the court, besides punishing the disobedienos: as livered or coa- 
for contempt, may make an order requiring the sheriff to Atte 

take the money or property, and deposit, deliver or cOn- real estete by 

vey it in conformity with the direction of the court, or the judgment. 
court may pass title to real estate by its judgment, with- ` 
ont conveyance, in like manner, as may now be done by 
oree ; 


e 8 } P Te - * 
‘Sse. 156. When the answer of the defendant: admits When answer 
part of the plaintiff’s claim to be just, the court on motion, *imits part of 
: 5 order such defendant to satisfy that part of the claim, a e 
and may enforce the order, as it enforces 4 provisional motion, may 
remedy. ro 7 5 
i : „ * a : 
TLE S. i 
Q the trial and judgment in civil actions. 
_ Cuarrer 1. Judgment upon failure to shewer. * 
f 2. Issue and mode of trisl. ' 
3. Trial by jury. 
4. Trial by the court.. 
. Trial by referees, 
6.. Manner of entering judgment, 
Poe > 
OHAPTER, I l ‘| 
Judgment upon Failure to answer. i ; 
Srorrox 157. Judgment, Wbt. i T t Ae E 
158, Judgment on failure of defendant to answer. we Sus 
159, Judgment on frivolous demurrer, answer or reply. ” 
Suc. 157. A judgment is the final determination of the cir am 
Tights of the parties in the action. j A 
Smo. 158. Judgment may. be had if the defendant feil failure of de- 


to answer the complaint, ag follows: ee 
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Actiononcon- 1. In any action arising on contract for the recovery: of 
tract. money only, the plaintiff may file with the elerk proof of 
personal service of the summons and .chmplaint on one-or 
more of the defendants, or of the summons, acedrding to 
the provisions of seetion 35, and that no answür has, been 
received. The clerk shall thereupon enter judgment for . 
the amount mentioned in thesummons against the defend 
ant or defendants, or against one or more of several de- 
fendants, in the eases provided for in section 41. But if 
the complaint be not sworn to, and such action is on an 
instrument for the payment of. money only, the clerk, on 
its production to him, shall assess the amount due to the 
plaintiff thereon; and in other cases shall ascertain the 
amount which the plaintiff is entitled to recover in ‘such 
action from hie examination under oath, or other proof, 
and enter the judgment for the amount so assessed or 
ascertained. In case the defendant give notice of appear- 
ance in the action, he shall be entitled to five days notice 

of the time and place of such assessment. 
In other 2. In other actions, the plaintiff may, upon the like 
— proof, apply to the court after the expiration of the time 
for answering, for the relief demanded in the complaint. 
If the taking an account or the proof of any fact be ne- 
cessary to enable the court to give judgment or to carry 
the judgment into effect, the court may take the account, 
or hear the proof, or may in its discretion, order a refer- 
ence for that purpose. And where the action is for the 
recovery of money only, or of specific, real or personal 
property, with damages for the withholding thereof, the 
court may order the damages to be assessed by a jury, or 
if the examination of a long account be involved, by a 
reference as above provided. In case the defendant give 
notice of appearance in the action before the expiration 
of the time for answering, he shall be entitled to eight 
days notice of the time and place of application to the 

court for the relief demanded by the complaint, 
er . 3. In actions where the service of the summons was by 
mona ublication, the plaintiff may in like manner apply for 
judgnient, and the court shall thereupon cause proof to 
be taken of the demand mentioned in the complaint, and 
in cas: the defendant is a non-resident, shall cause the 
plaintiff or his agent to be examined on oath, as to. any 
payment that may have been made to such plaintiff, or to 
; any one for his use on account of such demand, and may 

> render judgment for the amount which he is entitled to ` 


“AT 


recover, and before entering judgment, the congt ay, in 
ita digcretion, require the yal ai to. cauce to ba filed ga. 7. 
tisfactory security to abide the order of the court, poagh < -> +` 
ing the restitution of any estate or effacts. which may be 
directed by such judgment to be transferred or delivered, 
ar the restitution of any money that may be collected 
under or by virtue of such judgment, in case the defendant 
or his representatives, shall apply and be admitted to de- 
fend the action and shall succeed in anch defence. ; 
Bug. 159. If a demurrer, answer or reply be frivolous, Judgment on 
the party prejudiced thereby, upon a previous notice of murrer anawet 
five days, may apply to a judge of the court, either in or or reply. 
aut of the court, for judgment thereon, and judgment 
may be given accordingly. 


{ 


- OMAPTER i. 


Lesueand mode F trial. 
Saorigs 160, The different kinds of issue. — 


>" 161. Issue of law. 
152. Issue of fact. 
163. Issue of boch lew and faek, the iadso- of iaw to le- id 
ftrret. 3 | * 
164. Trial defined. . o 
1465. Issues, how tried. 2 oe 
166. Hither party may give notice of trial and. note of Is. 
167. Order of disposing of issues on the calendar. 


Szo. 160. Issues arise ppon the pleadings when & fact The different 
or conclusion of law is maintained by the one party, and kinds of issue, 
controverted by the other; they are of two kinds : 

1. Of law. 

2. Of fact. 

Sro. 161. An issue of law arises upon a demurrer to Inu of law. 
the complaint, answer or reply, or to some part thereof. 

Sxo. 162. An issue of fact arises, Issue of fact, 

1; Upon a material allegation in the complaint contro- 
verted by the answer; or, 

2. Upon new matter in the answer controverted by the 
reply ; or, 

8. Upon new matter in the reply, except an issue of 
law is joined thereon. 
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Inve ofboth xo: 163. Issues both of law and of fact may arise 
law acd fact, upon different parts of the pleadings in the same action; 
to befirsttried. in such cases the issue of law must be first tried, unless 
the court otherwise direct. ae 
Trial defined. Sgro. 164. A trial is the judicial examination of the is- 
sues between the parties, whether they be issues of law 
$ or of fact. , 5 
Imues—how Bego, 165. An issue of law must be tried by the court, 
unless it be referred as provided in sections 180 and 181. 
Anu issue of faet in an action for the recovery of money 
only, or of epee, real or personal property, or for a di- 
vorce from the marriage contract, on the ground of adil- - 
tery, must be tried by a jury, unless a jury trial be 
waived, as provided in sections 176 and 181, Every other 
issue is triable by the court, which, however, may order 
the whole issue,-or any specific question of fact involved 
therein, to be tried by a jury, or may refer it as provided 
in sections 180 and 181. 
Either perty Spo. 166. At any time after issue, arid at least ten days 
Heo Sialang before the court, either. party, may give notice of trial. 
note of issue. The party giving the notice shall furnish the clerk, at 
least four days before the court, with a note-of the issue, 
containing the title of the action, the namés.of'the attor- 
‘ Heys, and the time when the last pleading was served; 
and the clerk shall thereupon enter the cause upon the 
calendar, according to the date of the issue. - , 
bra of dis- ro. 167. The issues on the calendar shall be disposed 
Bees en the of in the following order, unless for the convenience of 
calendar. parties or the dispatch of business, the court sball other- 
wise direct: - ae 
1. Issues of fact to be tried by a jury. 
2. Issues of fact to be tried by the court. 
3. Issues of law. | 
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the prevailing party has sustained by reason of the deten- 

tion, or taking and withholding such property. In every 

action for the recovery of money only, or specific real 

property, the jury in their discretion may render a gen- 

or special verdict. In all other cases the court may 

direct the jury to find a special verdict in writing, ppon 

all or any of the issues, and in all cages may instruct 

them, if they render a general verdict, to find upon par- 

ticular questions df fact, to be stated in writing, and may 

direct a written finding thereon: The special verdict or 

filiding shall be fled with the clerk and entered upon the 
minutes. ' 

Special find- Sxo. 172. Where a special finding of facts shall be in- 

ings oe consistent with the general. verdict, the former shall con- 

sul ge trol the Jatter, and the court shall give judgment accord- 


ingly. 
Jury to assess 850 173. When a verdict is found for the plaintiff in 
ns an action of the recovery of money, or for the defendant, 
‘ when a set off for the recovery of money is established 
‘beyond the amount of the plaintiff ’s claim as established, 
the jury must also assess the amount of the recbvery; they 
inay undər the direction of the court, -assess the 
amount of the recovery when the court give judgment for 
the plaintiff on the answer. Ifa set off established at the 
trial exceed the. plaintiffs demand, so established, judg- 
ment for the defendant must be given for the excess; or 
if-it appear that the defendant is entitled fo any other 
_ MBnnative relief, judgment must be given aecordingly. 
Entry of the SO. 174. Upon receiving a verdict the clerk shall make 
verdict. an entry in his minutes, specifying the time and place 
of the trial, the names of the jurors and witnesses, the 
vardict, and either the judgment rendered thereon or 
an order that the cause be reserved for argument or 
further consideration. If a different direction be not 
given by the court, the clerk must enter judgment in 
conformity with the verdict. If an exception be taken it 
may be reduced to writing at the time, or entered in the 
judge’s minutes, and afterwards settled aa provided by 
the rules of the court, and then stated in writing, in a case 
‘orasparately, with so much of the evidence as may be 
material to the questions to be raised, but need not be 
sealed or signed, nor need a bill of exceptions be made. 
If ithe exceptions be in the first instance stated in a case, 
and it be afterwards necessary to separate them, the se- 
paration may be:made under the direction of the court or 
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a judge thereof. The judge who tries the tanse may, in a 

his tion, entertain.a mozion to be made on his min- 15 

Ates, fo set, aside a verdict, and grant a new trial, upon 

options, or for intaMicient evidence, or for excesiive 

damages; but auch motions, in actiora heraafter.tried, if 

heard upon the minutes, oan only be heard at the same 

term or circuit, at whioh the trial is heard. i - 
When gach motion is heard and decided upon the min- Motion for a 

utes of the judge, and an appeal is taken from the deci- new trial. 

sion, a ease or exceptions must be settled in the usual form 

upon whinh the argument of the appeal must be had. 

Seo, 175. A motion for a new trial on a case or excep- Mote Gr a 
tions or otherwise, and an application for judgment on bee 40 bs 
a spesial verdict or ease reserved for argument or far- heard. ` 
ther consideration, or to set aside the raport of referees, 
must, in the first instance, be heard and decided at the 
cirenit, at special term, or at a regular term. 


OHAPTER IY. 


Trial by the Court. 


Sxcrion 176. Trial by jury, how waived. 
177. On trial by the court, judgment to be given in 
twenty days, and what decision to contain. 
178. Exceptions, how and when taken. 
179. Proceedings upon judgment on issue of law. 


Spo. 176. Trial by jury may be waived by the several Trial by jury, 
parties, to an issue of fact, in actions on contract, with ow walvad 
the assent of the court, in other actions, in the manner 
iollowing : Í 

1. By failing to appear at the trial. 

3. By written consent, in person, or by attorney, filed 
with the clerk. 
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OHAPTER VI. 


Manner of entering judgment. 
Sxcrion 184. Judgment may be for or against any ef the partiet, ` 
185. The relief to be awarded to the plaintiff. 
186. Rates of damages where damages are recoverable. 
187, Judgment in action for recovery of personal property. 
188, Judgment to be entered by direction ef cironit judge, 
or report of referees, j 
189. Olerk to keep a judgment book. 
190. Judgment to be entered in judgment book, 
191. Judgment roll, of what composed. 
192, Judgment, when and how to be docketed. 


Judgment Sxo. 184. Judgment may be ie for or against one or 
may be for or more of several plaintiffs, and for or against one or more 
aginst any o of several defendants, and it may determine the ultimate 
rights of the parties on each side, as between themselves, 
and may grant to the defendant any affirmative relief to 
which he may be entitled. In an action against several 
defendants, the court may, in its discretion, render judg- 
mont against one or more of them, leaving the action to 
against the others whenever a several judgment 
may be proper. The court may also dismiss the com- 
plaint, with costs in favor of one or more defendants, in 
case of unreasonable neglect on the part of the p 
to serve the summonson other defendants, or to proceed in 
: the cause against the defendant or defendants served. - 
Thereliefto Szo: 188. The relief granted to the plaintiff, if there be 
beawaried to no answet, cannot exceed that which he shall hure de- 
maided in his complaint; but in any other case the court 
may grant him any relief consistent withthe case made 
tho complaint and embraced within the isäue. 
Rates of dam - 820.166. Whenever damages are recoverable, the plain: 
where k may rape a if hs 985 85 icht bs 5 N 
ereto, any of dam Ww might have here- 
anale tafira recovered for the sume cane ef action. 
Judgment in Szo. 187. In an action to recover the possessidn of për- 
action ri re- sonal property, judgment for the plaintiff, may be for the 
Sonal property Possession, or for the recovery of possession, or the value 
thereof in case a delivery cannot be had, and of dam 
for the detention. Ifthe property have been delivered 
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Szo,. 10. The judgment shall be entered i judg- Judgment to 
nent bak, dd daf 2p) clearly tho TENT pronled, rt 
or other determination of the action: ete jadgmen 

Szo. 191. Unless the party or hie attori y shall far- Judgment roll, 
nish a judgment roll, the clerk, imme ‘ately. After enter- of what com- 
ing the judgment, shall attach together and file the fol- 
lowing papers, which shall constitute the judgment roll : 

1. h case the complaint be not answered by any de- 
fendant, the summons and complaint or copies thereof, 
proof of service, and that no answer has been received, 
the report, if any, and a copy of the jndgment. 

2. In all other casea the snmmons, pleadings, or copies 
thereof, and a copy of the judgmant, with any verdict 
ox rt, the offer of the defendapt, excepfjons, case, 
and all orders and papers in any way involving the me- 
rits and 5 ffecting t o judgment. 
Sro. 192. On filing à judgiiéht roll, upoh & judgment judgment, 
directing in wholé or in the payment of money, it when asd how 
thay be docketed with thé clerk of the circfilt court of t° be decketed. 
the county where it was rendered, and in any other 
county, upon filing with the clerk of the. circuit court 
thereof a transcript of the original “ docket,? and shall 
he. lien qn the real property in the county, where the 
same is docketed, of every, person against whom such 
dip img of dec be rendared, an which he al an past 

7 895 dockefing thereof: in the county in whieh g oz 
roa} estate ią uated, oy: which he shall acgu ARABI: e 
time thereafter igh a years, from the time 100 oc 5 

i nty where it was. rendered, tf © 7 
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against his property unsatisfied in whole 
Rea. 199. The execution must be direc 


ange 


1. If it be against the property of the Judgment debtor, 


it shall require the officer to satisfy the judgment out o 

the personal property of such debtor, and if sufficient per- 
sonal property cannot be found out of the real property 
belonging to him on the day when the judgment was 
docketed in the county or at any time thereafter. 


* ir » 


2. If it be against real or personal property in the 
hands of personal representatives, heirs, devisees, legatees,, 
tenants of real property, or trustees, it shall regnire 
the officer to satisfy the judgment out of such property. 

3. If it be against the person of the judgment debtor, 
it shall require the officer to arrest such debtor and com- 
mit him to the jail of the county, until he shall pay the 
judgment, or be discharged according to law. os 

4. If it be for the delivery of the possession of real, or 
personal property, it shall require the officer to deliver 
the possession of the same, particularly describing it, to 
to the party entitled thereto, and may, at the samé time, 
require the officer to satisfy any costs, damages, or renta, 
and profits, recoveréd by the same judgment, out of the 
personal property of the party against whom it was ren - 
dered, and the value of the property for which the judg- 
ment was recovered, by the same judgment, out of the 
personal property of the party against whom it was ren- 
dered, and the value of the property for which the inde. 
ment was recoverd, to be apecilled therein, if a delivery. 
thereof cannot be had, and if sufficient personal property 
cannot be found, then out of the real property belonging 
to him on the day when the judgment was docketed, or 
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at atiy tinté thereafter, and shell, in that respect, be 
dévindd an éxeciition against proper ty. 

Szo. 200. The execution shall be returnable within To be mtuta - 
sixty days after its receipt by the officer, to the clerk with — oor 
whom record of judgrnent is flled, 

Sud, 201. Uni 1 a ‘ptbvided by thé legidlature, Existing laws 
the exié ga) pe rovidions of law, not in cofflict with this relating to ax- 
chit g td executions, and their incidents, the aug tinued, until 
prope: y liable to sale on execution, including the sale otherwise pro- 
10 redemption of property, the powers and rights of vided 

cera, their duties théreon, and the proceeding to enfotce 
0 ne and the liability of hu oar ner „shall ap- 
pty to the executions prescribed by this c hapter. 


CHAPTER I. 
1 


i 


Proceedings Supplementary to the Execution. 


Szériow 202. When execution returned unsatisiied, order for dissov- 
ery of property allowed. Also, when judgment 
,debtor refuses to apply property to satisfy judgment, 
293. Manner of proceeding to examine judgment debter. 
204. Any debtor may pay exesution against his creditor to 
sheriff, 
205. Examination of debtors or of those having property 
belonging to them. 
206. Witnesses required to testify. . 
207, Compelling party or witnesses to attend. 
208. What property may be ordered to be applied to the 
execution. 
209. Judge may appoint a receiver, and prohi bit transfer of 
property. 
216. Proceedings upon claim ef another partly td property 
or u denial of indebtedriess to jadgilentt debtor. 
211. Reference by judge. 
212. Coste of proceedings, 
213. Disobedience of order, how punished. | 


202. When an execfition against property of, the When 
neat ‘debtor, or of any ong of several debtors in 1 

è judgment, issued to the sheriff of the county where derfordiscove- 
ki 16 dés. or if he do not reside in the state, to the sheriff m of property 
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cution. On. ah examination. 1 As seist either 
party: may examine witnessemen histbehhltgand e judg- 
ment debtor may be examined in the amie manner as a 
witness, , Ingtead ofthe ordesxskeguiringithersttendance of 
judgment debtor, the judge maya, wi i by affidavit, 


or otherwise, to his satisfaction ig. danger of 
the judgment debtor’ a 5 ae e D ng hi 
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Src. 209. The judge may also, by order, appoint a re- 
ceiver of the property of the judgment debtor, in the 
same manner and with the like authority, as if the gp- 
pointmeut was made by the court, according to section 
152. But before the 1 of such receiver, the 
judge shall ascertain, if practicable, by the oath of the 
party, or otherwise, whether any other supplementary 
proceedings are so pending against the judgment dehtor; 
the plaintiff therein shall have notice to appear before him, 
and shall likewise have notice of all subsequent proceed- 
ings in relation to such receivership. 

No more than one receiver of the property of ajudg- 
ment debtor shall be appointed. The judge may also 
by order forbid a transfer or other disposition of the pro- 
perty of the judgment debtor, not exempt from execution 
and any interference therewith. 

Sxo. 210. If it appear that a person or corporation, 
alleged to have property of the judgment debtor, or in- 


fo property, or debted to him, claims an interest in the property, adverse 


to him, or denies the debt, such interest or debt shall be 
recoverable only in an action against such person or cor- 
poration by the receiver, but the judge may, by order, 
forbid a transfer or other disposition of such property or 
interest till a cafficient opportunity be given to the re- 
ceiver to commence the action, and prosecute the same 
to 1 and execution; but such order may be mo- 
dified or dissolved, by the judge granting the same, at 
any time, on such security as he shall direct. 

SEO. 211. The judge may, in his discretion, order a re- 
ference to a referee agreed upon or approved by him, to 
report the evidence or the facts. l 


Seo, 212. The judge may allow to the judgment creditor 


or to any party so examined, whether a party to the ac- 
tion or not, witnesses fees and disbursments, and a fixed 
sum in addition not exceeding fifteen dollars as costs. 

Sec. 213. If any person, party or witness, disobey an 
order of the judge or referee duly served, such person, 
party or witness may be punished by the judge as for a 
contempt, and in all cases of commitment, under this 
chapter, the person committed, may, in case of inabilty 
to perform the act required, or to endure the imprison- 
ment, be discharged from imprisonment by the court or 
judge committing him, or the court in which the judg- 
ment was rendered, on such terms as may be just. 


xf 
* 
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TITLE 10. 
OF the Costa in Civil Actions. 


Auction 214. Fee bill abolished, s}lowaąosa given termed goats. 
215. When allowed, of course to plaintiff. 2 
216. When allowed to defendant. 

217. When allowed to either party in the diseretion of the 
court. 

218. Amount of costs allowed. 

219, Additional allowance of a per centage on the recovery 

220: Per centage, how computed, | 9 ` 

221. Interest on verdict or report, when allowed. 

222. Costa, how to be inserted in judgment. 

223. Referees fees. 

224. Costs on postponement of trial. 

225. Costa on motion. 

226. Costs against infant plaintif. 

227. Costs in an action by or against an executor, admin - 

l istrator, or trustee of an express trust or a person 

expressly authorized by statute to sue, . 

228. Costs aguinit assignee of cause of action after action 
brought. l o 

229. Costs on a settlement. 


Szo. 214. All statutes establishing or regulating the gets Fee bill abo- 
or fees of attorneys, solicitors and councel in civil actions, ; K- 
and all existing rules and provisions of law, „ e e, 
controling the right of a party to agree with an attoriey, , 
solicitor, or counsel, for his compensation, are repesaled, 
and hereafter the measure of such compénsation shall be 
left to the agreement, ae or iniplied, of the patties. 
But there may be allowed to the prevailing party, upon 
the judgment, certain sums by way of indemnity, tor his 
expenses f the actions, which allowances are in this act 


tg ed costs. f 

‘Sto. 215. Costs shall be allowed pf course to the plain- When allowed 

tiff, upon a recovery in the following cases: ee 
1. In an action forthe recovery of real property, or when P 

a claim of title to real property arises on the proceedings, 

or is certified by the court to have come. in question at : 

the tiak ` o | 


j 


. 
= 
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2. In an action to recover the possession of personal 
property. 3 

3. In the actions of which, according to law a court of 
justice of the pesed.has Kö juriadictioa:- a 

4. In an action for the recove ry of money xy, where the 
plaintiff sal recover fifty dollars er more’ But item Be 
tion for assaultsbattery; falee imprisonment libel, slander, 
malicious prosecution; criminal chavdieatibat orlSeduction, 
if the plaintiff recoyer less. than fiftyndellus damages, he 
shall recover no 8 85 Costs ‘ie damages; and in Ze 1 
sion to recover the possęgsion of -pergo roperty, if the 
plaintiff recover, lesg, an fifty, 451 ne gon L he shall 


recover iio more costs thari damao èB, 1. Une recovers 
also proper ly uc the valag "of hien, with” hës Gamages, 
amounts tO 


Such value eat bes Zetermtel byt the ni court or 

referee, by whom the action is tried, 23700741 £2 
When several actions: shalbbe: brought Dom one bond, 

recognizance, promissory note, bill of:exebanges or other 
instrument, in writing, o in ayy: theres, fore the same 
cause of action, againgt several. parties who might have 
“been joined ag defendant in the nampa. action, no costs, 
other than disbursements, shall be ll lowed to the plaintiff, 
in, more than one of such actions," which shall be at his 
election, provided that ‘the party. O parties proceeded 
against in such other action or actiong, hall, at the time 
of the commencement of the" Previbüs ee = 

west „: aye been within this state, and no 

a — Sza. 216. Costs shall be allay A 80 75 Cezar » th . 

totofendante, fondanti in the actions mentioned ta ths 1 ask ee be ii i 
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1. To the plaintiff for all proceedings before ‘notice öf 


/ os 
é tut Sh 8 Tako capes gS PR sap ve? : 85 
trial (including judgment when entered), in an action, 
where judgment upon fuflare tó answer may be had 
without application to court, seven dollars. In an action. 
when judgment can only be taken ori application to the 
court, twelve dollars, For ‘all subsequent proceedings 
before trial, seven dollars. j n” 
2. To the defendant, for all ee notiee 
of trial, fivé dollars; for all subsequent! proceedings be- 
fore trial, seven dollar. ; 

8. For the trial of issues of law, if separate from the 
trial of issues of fact, to the plaintiff five dollars; to the 
defendant five dollars. = en ee e 

4. For the trial of issues of fact, if separate from the 
trial of the issues of law, tò the plaintiff five dollars; to 
the defendant five dollars. | 

5. For the trial of issued of fact and of law, when tried 
at the same tiure, to the plaintiff ten dollars; to the de- 
fendant ten dollars. 1 

6. To either party on appeal to the supreme court, fif- 
teen dollars. .Appeals from orders to the circuit court to 
either party, five dollars. a e 

T. The plaintiff may, in all cases, recover costs and dis- 
bursments in.suits against non-residehts when he hag at- 
tached real estate without regard to the amount of the 
recovery, at and after rates allowed by this act. 2 

Szo. 219. In addition to thesé allowances, if the action additional al- 
be for the recovery of money, or of real or personal pro- wanezof a 
perty, and a trial has been had, the court may, in difficult r erg? ö 
or extraordinary cases, make an allowance of not more or claim. 
than ten peil cent. on the recovery of claim, as in the nekt 
section presttibed, for any amount not exceeding five 
hundred dollars; and not more than five per cent. for an 
additional amount. ; ae , 

Such allowance may likewise be: made upon the recov- 
ery of judgment in any action for, the partition of real 
property, or for the foreclosure of a mortgage, or in Which 
a warrant of attachment has been issued, or for the con- 
struction of a will or other instrument in writing, andon 
proceedings to compel the determination of claims to real 
property, aud also in any case where the prosecution or 
defence has been unreasonably or tinfairly conducted. 

Sxo. 220. These rates shall be estimated as follows: Ap 

1. If the plaintiff recover judgment, it shall be upon Per centage, 
the amount of money or the value of the property recov- how comput- 
ered, or plained or attached, or affected by the constrac- 
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tion of the will, orsought to be partitioned, or the amount 
found due upon the mortgage, in an action for foreclo- 


sure. T 5 
2. If the defendant recover judgment, it shall be upon 
the amount of money, or the value ot the property claim- 
ed by the plaintiff, or attached, or affected by the con- 
struction of the will, or if the defendant's interest in 
property sought to be partitioned or the amount claimed 
in an action for foreclosure, such amount of value must 
be determined by the jury, court or referees, by whom 
the action’is tried, or judgment rendered, or the commis- 
sioners appointed to make partition in an action therefor. 
Interest on Spo. 221. When the judgment is for the recovery of 
Verdict orte- money, interest from the time of the verdict or report 
Proved. until judgment be finally entered, shall be computed by 
the clerk, and added to the costs of the party entitled 
thereto. : 
Oosts howto SEO. 222. The clerk shall insert in the entry of judg- 
be inseriedin ment, on the application of the prevailing party, upon 
judgment, two days’ notice to the other, the sum of the charges for 
costs, as above provided, and the necessary disbursements 
and fees of officers allowed by law, including the compen- 
sation of referees, and the expense of printing the papers 
upon any appeal. The disbursements shall be stated in 
detail, and verified by affidavits, which shall be filed. 
Referees’ fees. Sko. 223. The fees of referees shall be three dollars to 
each per day spent in the business of the reference; but 
the parties may agree in writing upon any other rats of 
compensation. a 
Josts on post- BEO. 224. When an application shall be made to a court 
ponementof or referees, to postpone a trial, the payment, to the ad- 
rial verse party, of a sum not exceeding ten dollars, besides 
the fees of witnesses, may be imposed, as the condition 
of granting the postponment. 
Costs on mo- Sxo. 225. Costs may be allowed on a motion, in the dis- 
don. cretion of the court, not exceeding ten dollars. 
Josts against Sho. 226. When costs are adjudged against an infant 
infant plaintiff. plaintiff, the guardian by whom he appeared in the action 
shall be responsible therefor, and payment may be en- 
forced by attachment. fy 
Josts in ange- SEO. 227. In an action prosecuted or defended by an 
ion by or executor, administrator, trustee of an express trust, or 3 
gainst an eX- Person expressly authorized by statute, costs shall be re- 
‘sharon or covered, a in an action by aud against a person prosecut- 
rusteeofan ing or defending in his own right, but such costs shall be 
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chargeable only upon or collected of the estate, fund or express trast 
party represented, unless the court shall direct the same % * pereon _ 
to be paid by the plaintiff or defendant personally, for Sorem," 
mismanagement or bad faith in such action or defence. statute to sus 
But this section shall not be construed to allow costs 

against executors and administrators where they are now 

exempt by law. 

Sud. 228. In actions in which the cause of action shall, Costs against 
by assignment after the commencement of the actian, or asignos of | 
in any other manner, become the property of a person not after acti 
a party to the action, such person shall be liable for the brought 
costs, in the same manner asif he were a party, and pay- 
ment thereof may be enforced by attachment. 

Sxo. 229. Upon the settlement, before judgment, of Costs on 
any action mentioned in section 215, no greater sum shall t. 
be demanded from the defendan, as costs, than at the rate 
prescribed in section 218. * 
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Of Appeals in Civil Actions. 


Our 1. Appeals in general. 
2. Appeals to the supreme court from judgments. 
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3. Appeals to the circuit, court or geunty oourt on use 
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judgments, 


CHAPTER I. 


Appeals in general. 


Szction 230. Appeals may be taken instead of writs of error. 
231. Orders made out of court, how vacated or modified. 
.232. Who may appeal. 
` 233. Appeal, how made. 
234. Clerk to transmit papers te appellate court. 
235. What may be received by appellate court. 
236. Judgment on appeal, 
237. In what cases appeal taken to supreme court, 
238. Within what time taken. 
239. Appeal from orders, and what orders may be appealed 
from. 
240. No appeal to supreme court from order of chambers, 
s unless affirmed by circuit court. 
241. Appeals from order dissolving or discharging. attach- 
ment or injunction, when taken and what security. 
242, Appeals from orders at chambers to circuit court and 
order for that purpose, how entered. 
243. Injunctions er attachments not to be dissolved at cham- 
bers by any other than a circuit judge, 


ppealamay Spo. 230. It shall not be necessary to issue a writ of error 

led of writs to bring up any judgment or order for review before the 

tator supreme court, but the same may be reviewed as pre- 
seribed by this act by a 55 which is hereby de- 
nominated an appeal, and the parties to such proceeding 
shall be known as appelant and respondent. 
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poet, BTO 1. AA order päde ont: öf donit, Hit it notice Orders made 

‘anos the adverse party, 0 be walter. th without out of 
notice, by the Fache wh made it, or may, be y Nted OF of mylified 

4 amodifled on notice, in the manner in Which other motigns .” - 


are made. i : l Ta 
do n? Bho. 239): An ‘aggrieved, may appeal in the caseg Whe may 
ie preseridell Sh i Ror has L RAY PPPA $ h Wel. 
8. N88. An äppekl must be made by the spice of a Appeal, bow 
notice in writing, on the advarse party, aud gn fhe clerk, made. 
« with whom''the judgment ör order be ed from is en- 
ar t tered, stuting the appeal from thé Se, org0 igiepecified 
part thereof. When a party shall B fag d faith notice 
ef appeal froma judgment or ee Bh init through 
„ milstake, to do any other act necessary to petfact the ap- 
a: Penl or to Ftay procdedings, the court may permit an 
amendment on such terms as may be just vy : 
Sro. 284, Upon dn Kppeal allowed b nh act to the Olerk to trans- 
supreme court from g judgment, the clerk x rape the mit to 
notice of appeal $s filed, shall at the expense of the appel- om 
ant, forthwith - ‘it to thé, supreme court, the judg- i 
mant rolf, unless the circuit court ghall direct a certified -` 
Vopp of the judgment voll to be transmitted, instead of the 
original, and on an appeal allowed from an order by thie 
_ -act to the supreme court, the clerk with whom the notice 
of appeal is filed, and the order entered, shall forthwith - 
transmit to the supremie court a.certified copy of the order, 
: «2: ithe notice of appeal, and the papers upon which the order 
coe wasgranted, °° S, Bone o 
xd. 235. Upon an appeal from a judgment, the court What may be 
D my review an laterne ate order, involving the merits reviewed By 
und necessarily affecting the ee Mia. © ne aeRelate 2 
Bro. 236. Upon an appeal frqm a judgment or order the Judgment on 
Z ' supreme court may revèrse, affirm or, iodify the judgment appeal. 
or order appealed from, in the respect mentioned.in the 
<i dotice of Appeal, and as to any or all of the parties and 
my if necessary or proper, order a new trial. When the 
judgment or ordet’id reversed or modified, the supreme 
dourt shall remit its judgment or decision to be enforced 
"t accordingly. | ae, S 
‘>o Spo. 287, Appeals to the supreme court shall be taken In what cases 
b from cirenit courts; and from county covrta in common Sppoal tak 
* law enses, and from any court of record having common preme court 
rela! jurisdiction where no other court of appeal is provided 
y law. 
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Sxo. 288. Appeals may be taken to the supreme court 
from jadgments in civil actions, within two years from 
entry thereof; and from orders made by the circuit court 
within thirty days’ after notice of the same. . 

Sxo. 239. The following orders may be carried by ap- 
peal to the supreme court: ee a 

1. An order affecting a substantial right made in such 
action, when such order in effect determines the action, 
a prevents a jadgment from which an appeal might be 
taken. : 

9. A final order affecting a substantial right made in 
special proceedings, or upon a summary application in an 
action after judgment. m 

3. When an order grants or refuses, continues or modi- 
fies a provisional remedy, or grants, refases or dissolves 
an injunction or attachment, when it grants or refuses a 
new trial, or when it sustains or over-rales a demurrer: or 

4. When it involves the merits of an action, or some 
part thereof. 

Seo. 240. No appeal shall be taken to the supreme 
court from an order made at chambers, unless the same 
shall be affirmed by the circuit court; and from the order 
of said court, affirming, setting aside, or altering the 
same, an appeal may be taken, provided euch order is one 
of those enumerated in section two hundred and thirty- 
nine of this chapter. 

Beo. 241. Upon an order made by a cirenit judge or 
court dissolving or discharging an attachment or injuno- 
tion, the party interested in continuing the same, ma 
give immediate notice of appeal to the opposite party, an 
tender him a written undertaking with such surety as the 
juuge sua. rect, conditioned to pay all costs and da- 
mages sustained by such party, in case the appeal bo de- 
cided in his favor. And thereupon the court may make 
an order in its discretion, to continue such attachment or 


_ Injunction in force until the decision on the appeal, un- 


leas the respondent shall, at any time pending such 
appeal, give a written undertaking, with sufficient surety, 
to the appellant, to abide and perform the judgment in 
the action, if it shall be in favor of the appellant. But 
the court shall discharge such order, if it ehall appear at 
any time that such appeal is not diligently prosecuted, 
and such want of diligence shall be deemed prima facie 
evidence of a breach of the apellants undertaking. 
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Sug; 242. Appeals from an order made at chambers, Appbiils from 
upon notice, may be taken within ten days after written eint at 
notice of the making of such order; and such appeals circuit coart, 
shall be taken to a regular or special term of thé circuit and an order 
court. For the purpose of such appeal, either party may for thet pars 
requita the order to be entered of record by the clark, and "° 
it shali be entered accordingly. 

Szo. 243. No injunction or attachment shall be dis- Iejusction or 
solved at chambers by any other than s circuit judge; but Sr ide d 
& court commissioner may discharge an attachment, as 


provided in section 158 of this oode: chambbrs by 
any other 
than a circuló 
judge. 


OHAPTER II. 


Appeals to the Supreme Court from Judgments. 


Snoriox 244, On any appeal security must be given to pay costs and 

damages not exceeding two hundred and fifty dol- 
lars. 3 

245. On judgments for money seourity to etsy execution. — 

246. If judgments be to deliver documenta, they must be 
deposited. 

247. If to execute conveyance it must be executed and de- 
posited. g 

248, Seonrity whore judgment ia to deliver property, or for 

ale of mortgaged premises. i l 

249. Stay of proceedings upon seourity given. i 

250. Undertaking may be in one instrament or several. 

251. Security to be approved and to justify. 

252. Perishable property may be sold notwithstanding an 
appeal. N - 

253. Undertaking must be filed. 


Bro. 244. To render an appeal effectual for auy pur- Ip any appeal 
„a written undertaking must be executed, on the part secenty must 

of the appellant, by at least two sureties, to the effect seabed 
that the appellant will pay all costs and damages, which damages not 
may be awarded against him, on the appeal, not exceeding exceeding 350 
two hundred and fifty dollars; or that sam must be depos- = 
ited with the clerk, with whom the judgment or order 
was entered, to abide the event of the appeal. Such un- 
dertaking or deposit may be waived by a written consent 
en the part of the respondent. 
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Szo. 245. If the appeal be from a judgment directing 


for money se- the payment of money, it shall not stay the execution o 


curity to sta 
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ton the jndgment, unless a Written indertaking be executed 
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z slgnment or d 


on the part of the appellant, by at least ‘two sareties, to 
the effect that if the judgment appealed from, or any part 
thereof, be affirmed, the appellant. will? pay the amount 
directed to be paid by the judgment or the pärt of such 
amount as to which the judgment shall: be affirmed, only 
in part, and all the damages which shall be ‘awarded 

against the a pellant upon, The appes. => 7 
Sxo. -246. If tha judgment: appealed from direct the as- 
elivery of doeuments or personal property, 


u 9090 must be the execution of the judgwent shall not beistayed by ap- 


uy 
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peal, unless the things requird to be assigned or delivered, 
be brought into court, or placed in the custody of such 
officer or receiver as the court shall appoint, or unless the 
undertaking be entered into on the part of the appellant, 
by at least two sureties, and in such amount ap the court 
‘ora judge thereof, or county judge, shall direct, to the ef- 
fect that the appellant will ‘obey the order of the appel- 


late court upon the appeal. 


If to execute 850. 247. If the judgment appealed from direct the 


conveyance, 
it must 
ecuted and 
deposited. 


p 


Securi 


ty 
where judg- 


be er- execution of a conveyance or other, instrament, the exe- 


cution of the judgment shall ot be stayed: by the appeal, 
until the instrument shall have been executed and de- 
posited with the clerk with whom the judgment is entered, 


to abide the judgment of the àppelate court. 


Sro. 248. If the judgment appealed from, direct the 
sale or delivery of possessiôn of Yeal property, the exe- 


mentis to de- cution of the Same shall not be stayed, unless a written 
er fore of undertaking be executed on the part of the appellant with 


mortgaged 


premises. 


deffciency. 


two sureties, to the effect, thas ‘during: the possession of 
such property-by:.the appellant, he. will- not commit or 
suffer to be committed, any waste thereon; and that if the 


Judgment be affirmed, he will pay the value of the use 


and the occupation of. the property from the time of the 
appeal until the denrei) of possession thereof, pursuant 
to the judgment, not exceeding a sum to be fixed by a 


judge of the court, by which the judgment. was rendered, 
and which shall be specified in the undertaking: When 
the judgment is for the sale of mortgaged premises, and 


the payment of a deficiency arising upon the sgle; the 


~ 


' undertaking shall ‘also provide for the payment: of such 
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Szo. 249. Whenever an appeal shall be perfected as Stay of pre- 
provided by sections 245, 246, 247, and 248, it shall stay Upon 
all farther proceedings in the court below, upon the judg- security given. 
ment appealed from, or upon the matter embraced there- 
in; but B ow pee may proceed, upon any other 
, matter included in the, agtion nd; p by the 
ek, jada e ba ù ki pags sieele by 
Seo. rigs ‘undertakings prescribed by sections 244, und taki 
2245, 246, and 248, may he in one instrument, ienmkeveral, may one 
‘sul dds ölen OF the ppellent 3 


fon 0 appellant a copy including the iran. or 
named Sin teen OF" Be ares “mut. be 8 on 
the adverse party, with theRoties ‘of BP eal, unless a de- 
pott qi - made ‘ag provided’ in ssen 244, and notice 
thereof given. ge „* Thee $ a AE > 
Szo. 251. An undertaking upon an appeal, shall be of Security to be 
no effect, unless it he aecompainad by thé affidavit of the approved and 
; 197 70 that they are each worth double the amount 
j pecifie therein. The respondent may, however, except 
to the ‘siifficiéhey of the sureties, within ten days after 
notits" Uf the appeal, and unless they gx other sureties 
justify beft a judge of the court below, or a county 
judge as prestrtbed by sectibns 103 and 04, within ten 
days thereafter, the appeal shall be re; drded, as if no- 
„ 2; wadertaking Rad been given. The. Justifféation shall be 
upon a notice of not less than five days. 
ince; ov HO, 252. In the cases nat provided for in sections 245, Perishable 
2246, 247, 248 and 249, the perfecting of an appeal, by property may 
giving. he undertaking, mentioned in semtion 244, shall withstanding 
stay prödéedings in the court, below, upon the judgment an appeal 
appealed from, except that where it ixects the sale of 


perishable property, the court below may. order the pro- 
perty to be sold, abdethe protéetis thereof be deposited or 
invested, to abide the judgfffent of the 'appélate court. i 
Sro. 253. The undertaking must be Hled with the clerk Undertaking 
with whom the judgment or order appealed. from wag must be filed. 
ade f entergd. e 
E siepe pag 
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OHAPTER III. 


Appeals to the Circuit Court or County Court, from 
Justices Judgment. . 
Saoston 254. Ixisting laws repealed, and this chapter sebstituted. 
255. By what courts judgment to be reviewed. 
256. Appeal, when taken. 
257. Notice of appeal to be served and costs paid. 
258. Security to stay execution. 
259, Form of undertaking. 
260. Execution, how stayed. 
261. In case of death of justice, undertaking to be filed. 
262, Filing in lien of cervice of notice of appeal. 
` 263. Retarn, when and how made and compelled. . 
264. How made if justice be out of office. 
265. Further return may be ordered. 
266. If justice be dead, insane or absent. 2 
267. Hearing upon retarn, dismissing of appeal if n 
brought in. ; 
268. To be heard on original papers, and now trial in what 
cases. . 
269, Judgment on appeal, and judgment roll, 
270. Coste, how awarded. oe 
271. Ordering restitution. 
572. Setting of costs on recovery, 
f 273. The costs on appeal. 
274. Costs in cases of new trial. N 


such judgments shall be an appeal as prescribed by this 
act. 
Bywhatcourts Bero. 255. An appeal from the judgments of such courts, 
jodgmest to in the cases mentioned in the preceding section; may be 
reviewed. taken to the courts that are now authorized to review such 
‘ judgment, either by appeal or certiorari, in the manner 
‘- prescribed in this act and in no other manner. 


~e 
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Sno. 256. The appellant shall, within twenty days after Appeal when 
judgment, serve a notice of appeal, stating the grounds 
upon which the appeal is founded. If the judgment is 
rendered upon process, not personally served, and the de- 
fendant did not appear, he shall have twenty days after 
personal notice of the judgment, to serve the notice of 
‘appeal, provided for in this and the next section. 

Ko. 257. The notice of appeal must, within the same Notice of ap- 
‘time, be served on the justice, personally, if living, and peel te be 
within the county, or on his clerk, if there be one, and on 3 ` 
the respondent, personally, or by leaving it at his residence, — 
with some person of suitable age and discretion, or in case 
the respondent is nota resident of the county, in the same 
manner on the attorney or agent, if any, who is a resident 
of such county, who appeared for him on the trial; and 
the appellant must, at the time of the service of the no- 
tice of appeal, on the justice, pay to him the costs of the 
action included in the judgment, togsther with one dollar 
costs of the return, which shall be restored to him in case 
the judgment is reversed, and be included in the judg- 
ment for costs on reversal. ; 

Sro. 258. If the appellant desire a stay of execution of Security to 
the judgment, he shall give security, as provided in the , execution 
next section. : 

Spo. 259. The security shall be a written undertaking, Form of un- 
executed by one or more sufficient sureties, approved by dertaking. 
the appellate judge, or by the court below, to the effect 
that if jadgment be rendered against the appellant, and 
execution thereon be returaed unsatisfied in whole or in 

art, the sureties will pay the amount unsatisfied. ; 

Seo. 260. The delivery of the undertaking to the court Exeoutlon, 
below, shall stay the issuing of execution, or if it have bow stayed. 
been issued, the service of a copy of the undertaking, 
certified by the court below, upon the officer holding the 
execution, shall stay farther proceedings thereon. 

Seo. 261. When by reason of the death of a justice of In case of 
the peace, or his removal from the county or any other desb ofjustice 
cause, the undertaking on the appeal cannot be delivered be fied. 
to him, it shall be filed with the clerk of the appellate 
court and notice thereof given to the respondent, or his 
attorney or agent as provided in section 257, it shall there- 
upon have the same effect as if delivered to the justice. 

Beo. 262. When by reason of the death of a justice of Filing in Hes 
the peace or his absence from the county or any other gottes of 
cause, the notice of appeal cannot be served, as provided appeal 
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e by seetion 256, it may be served by leaving the same 
seb sr owithithe clerk of the circuit court. * 

Return when: Sui, 988. ‘The court below shall thet npon afterten days, 

ee and within hiy dajë iter erie of e apnea, 

ut r müke & return to t und aun f a the testimony, 

proceedings dud júudgióet and file the same in,the appel- 

ate court, and may be compelled to doe sp, by attachment. 

- © Buttio Justice f the peach shall be bound..to make a re- 

turn unless the fee prescribed by this act be paid on ser- 

. vie of the notice appeal, e 

Hor madeit uo. 264. When's justice of the peace hy whom a judg- 

jestio becut: ment appealed from wag rendered, shall have.gone out of 

4 ofice, before a retutn was ordered, he shall, nevertheless 

te „make a returf, in the same manner, and with the like 
effect, as if he were still in office. 

Further retara Bgo. 265. If the return be defective, the appellate court 

may bo arier: may direct a further or amended return, ad often. gs may 

be necessary, and may comy 
der, by attachment. ne ages 

If justice bo ko. 266. If a justice of the peace, whose judgment is 

dead, insane, appealed from, shall die, become insane, or remove from 

Went. the state, the appellate court may examine witnesses on 

1- oath to the facts and circumstances of the. trial.or judg- 

ment, and determine the appen as if the;facts bad been 

returned by the justice. If he shall have remeyed to 

„ | another county within the state, the appellate court may 

dompel him to make the return, as if he were still within 


a compliance with its or- 


the county where the judgment was rendered. 
Hearing upon Spo. 267. If the return be made, the appeal may be 
return dismis- brought to a hearing, at a regular term of the appellate 
ps oght Court, upon a rotice by either party of not less than eight 
days. It shall be placed upon the calendar, and, continue 
= -thereon without further notice, until finally disposed of; 
but if nefther party bring. it to a hearing before the end 
of the secbnd term, the court shall dismiss the appeal un- 
less it continue the same by special order for gauge shown. 
Jd beheardón SEa. 268. The appeal shall de heard on the original pa- 
they pA papas pars, and return of the justice containing all the;material 
“evidence and his rulings in the cause, in cage where the 
judgment, 6xclusive of costs, does not exceed fifteen dol- 


i Ars. ee ates uo r 2 ar aa 
But when the judgment shall exceed that sum, (the 
Costs excluded,) atid also where the jndgment ig against 
» che eomplainant, or in his favor fora snm less, thanyiteen 
-1 idolhars, exclusive of costs, if 


in what caner. 


he shall make oath at the time 


AT 


of appealing, that he has a valid claim against efends puyi 
eat aa söt Ferdl in hia Somspihtats oxtootag the Lain g e 


fifteen dollars, as he veril SRE e action ry 
2 7 * ná t 144 
1 


in the appellste esurt, ud endes bro 
but the :pabeidd e appénring on, 
of the juevidéy admit such’ return or any part 
evidence on the trial of the appeal. 

So. 269. Upon the hearing of the appeal, the appelate Judgment on 
court shall give judgment according to the justice of the *P = 1 
case, without regard to technical errors, or defects, which met T° 


rem du! 


* * 
. 


whole or in part, as to any or all of the parties, and, far 5 W. 
errors of lw Gr fact: “Pais Self w $ i iy to i 
cases Where there is no new trial in the appellate court. To 


every judgment upon an appeal, thera shall be annexed: . 
the of a on W ich tee hed, big shal -be filed 

with the etk of tus cdurt, ands all Gonctttate the judg- 

ment roll. aardr’ oh s04 Tpi RET Gs 

Szo. 270. If the judgment be affirmed, -costs shall, be Costs how 
awarded to the respondent. If it’bé'feéversed: costs ‘shall awarded. 
be awarded to the appellant. If it be affirmed in part, 
the costs, or such part as to the court shail seem just, may 
be awarded to either party. This section shali apply to 
cases where there is no new trial in the appellate coutt... 

Szo. 271. If the judgment below, or any part thergof,y Ordering resti- 
be collected, and the judgment be after wars ręversedgtution. 
the appellate court shall order the amount collected Hee 
restored, with interest, from the time of collection. The, 
order may be obtained upon proof öf thé Haels made at or, 
after the hearing, upon a previous fotice of six days. 

Seo. 272. If upon an appeal, a redovéry be had by one, getting off 
party, and costs be awarded to the other, the ‘appellate’ costs on recov- 
court shall set off the one against the other, and render 7 
judgment for the balance. 

Szo. 273. The following fees and costs, and no other, The costs ou 
except fees of officers and disbursements, shall be allowed pp 
upon appeals : 

To the appellant, an, reversal, five dollars. 

To the respondant, on affirmance, five dollars. 

To a justice of the peace for his return, one dollar. 

If the judgment appaaled from be reversed in part, and 
affirmed as to the residue, the amounéof.costs allowed to 
either party, shall be such sum as the appellate court may 
award, not exceeding five dollars. If the appeal be dis- 
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missed for want of prosecution, no casts shall be allowed to 
either party. i 


Szo. 274. The same costs, fees and disbursements, hal! 
trial be allowed to the successful party, in cases of new trial on 


appeal in the appellate court, as on affirmance or reversal 
of a judgment. 


TITLE 12. 


Of the Miscellaneous Proceedings in Civil Actions and 
General Provisions. 
Cmarraz 1. Submitting a controversy without action. 
2. Proceedings against joint debtors, heirs, devisees, loga- 
tees, and tenants holding under a judgment debtor. 
3. Confession of judgment without action. 
4, Offers of tke defendant to compromise the whole or any 
part of the action. 
&. Admission or inspection of writings. 
6. Examination of parties. a 2 
7. Examination of witnesses. 
8. Motions and orders. 
9. Entitling affidavits. 
10, Computation of time. 
11, Notices, filing and service of papers., 
12. Duties of sheriff and coroners. 
13, Accountability of guardians. 
14. Powers of referees. 
15. Miscellaneous provisions. 


CHAPTER I. 
Submitting a Controversy without Action: 


Sxcrion 275. Controversy—how submitted without action. 
276. Judgment on, as in other cases, but without costs. 


277. Judgment may be enforced or appealed from, as in 
other cases. 


y 
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Snorrox 275. Parties to a question in difference, which Ooatroversey 
might be the subject of a civil action, may, without ao- Stef mb: 
tion, agree upon a casa containing the facts upon whieh oat actien. 
the controversy depend and, present a submission of the 
same to any court hich would have jurisdiction if an 
action had heen bronght. But it must appear by affidavit, 
that the controversy is real, and the proceadings in 
faith to determine the rights of the parties. The court 
shall thereupon hear and determine the case at a gene- 
ral term, and render judgment thereon as if an action were 


ey 


pending, | 


Szo. 276. Judgment shall be entered in the judgment Judgment on, 
book as in other cases, but without costs for any proceed- pager’ 
ing prior to the notice of trial. The cage, the submission, without costs. 


5 a copy of the judgment, shall constitute the judgment 
TO , n l 


a 


Szo. 277. The judgment may be enforced in the same Judgments 
manner as if it had been rendered in an action, and shall us be en- 


be subject to appeal in like manner. — from. 
; i : an in other 
CHAPTER 1 


Proceed inge against joint debtors, heirs, devisees, legatess 
Gad nants holding under a judgment eYid ö 
Suction 278. Parties not summoned in action on joint contract, may 
be summoned after judgment. 
279. If judgment debtor die, his representatives may be 
summoned, ` 
280. Form of summons. 
281. To be abcompanied by affidavit of amount due. 
282. Parties summoned may answer and defend. 
283, Subsequent pleadings and proceedings same as inother 
actions. 
284. Answer and reply to be verified as in an action. 


Seo. 278. When a judgment shall be recovered against Parties not 
one or more of several persons jointly indebted upon a summoned in 
contract by proceeding as provided in section 41, those 5 
who were not originally summoned to answer the com- be summoned 
plaint, may be summoned to show cause why they should after judg- 
not be bound by the judgment in the same manner as if ™™ 


they had been originally summoned. 


Answer an 


80 e 
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If judgment ..iva Bu. 279. In case.of the death of a judgment debfor 
debtor die, bit Alte judgment, the heirs, devisees, or legates of the 
fives may be Judgment debtor, or the tenants of real property owned 
summoned. by him, and affected by the judgment, may after then: 
piration of, three eis from the time of granting letters, 
testementary, or of administration upon the estate ofthe. -.. 
testator or intestate, be summoned to show cause why the 
judgment should not be enforced against the estate of the, ; 
judgment debtor in their hands respectively, and the per. 
sonal representatives of a deceased judgment debtor, may ` 
be so summoned pt any time within one year after their 
appointment. Boa ai oa a 
Form of sum-. © S#o. 280.: The summons provided in the last two sectiongs 
mons. shall be subscribed by the judgment creditor, his repre: 
sentatives or attorney, shall describe the judgment, and | 
require the person summoned to show cause within went 
: days after the service of the summons and shall be serv- 
ed in like manner as the original summons. ss abate 
To be acm. a 281. The summons shall be accompanied by an 
panied by affi- affidavit of the person subscribing it, that the judgment 
amount due, has not been satisfied to his knowledge, or information 
and belief, and shall specify the amount due thereon. 
Parties um- Spo. 282. Upon such summons, the party, sammened .. 
moned may may answer within the time specified therein denyisgthe 
defend. judgment, or setting up any defence which may have 
arisen subsequently, and in addition thereto if he be prò- 
ceeded against, according te section 279, he: may make 
the same defence which he might originally have iiade to 
the action, except the statutes of limitation. 
Subsequent Sro. 283. The party issuing the summons, may demu? : 
eee ar or reply to the answer, and the party summoned may de- 
zame as in mur to the reply, and the issues may be tried. and judg: 
other actions. ment may be given in the same manner as in an agtion; 
and enforced by execution, or the application of the pro- 
perty charged to the payment of the judgment, may be 
compelled by attachment if necessary. 
Answer and Seo. 284. The answer and reply shall be verified in the. - 
reply tobe like cases and manner and be subject to the same rules 


verified as i : ` 
saaction us the answer and reply in an action. 
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ö 5 = Tera. be confemed te debt evo e 


286. Statement i in writing and form thereof. 
289. Judgment and execution. 


Szorion 285. A judgment by confession may be enter- 5 


ed without der Ben either 5 1 due AA r to become dye 2 tama t dte à dabi 


“or ts détuid any liability on 
bere the de defen lati dest, er bold, ey thee manner prescribed — 
is cha 
To, 286 re etatetient in wilting must bd made, signed g 
by the — And Vétified by his ofh, to the follow- 2, f 


i 
“Li nit state the mount for which fudgment may 


eite , “an authorize. ‘the ound of . judgment ee To 5 


for. e 
2. Ik it be fot money due, or to become due, if mü Re 
State conciéely | the facts out of wich t arose, and mt t 
“show oon the sum confessed therefor is Justy u, or to 
become d es 
., I it be for the pie rt aa da the 1215 2 
“against a K tingent 1 = con r 
“facts conatitating the A one jant alioi hat th 
sum con 87 15 therefor Por at extaed th ò game. 
Gg eat t, 3 ho she d it, and ter” 
è circuit court, who alt n arpa, 9 55 nd en 
‘the judgment bock a ju dgment of the circuit court d r 
the ‘amount confessed, with ten dollars Costs, together 
with disbursemente. ~ 
The statement and affidavit, with the judgment en- 
dorsed, shall thereupoñ become the judgment roll. Exe- 
cutions may be issued and enforced thereon, in the same 
manner as upon judgments in ‘other cases in such courts. 
When the debt for which the judgment is recovered is 
not all due, or is payable i in ingtallmente, and the install- 
menta are not all due, the execution may issue upon such 
judgment for the collection of such installments as have 
become due, and shall be in the usual form; but shall have | 
endorsed thereon, by the attorney, or pérson issuing the 
same, & N to the sheriff to collect the amount due 


The statement it ay bo file dws the ‘clei ‘of Judgment and 


— 2 — 


— — aa 


r 


j 


82 


on such judgment, with interest and costs, which amount 
shall be stated with interest thereon, and the costs of said 
judgment. Notwithstanding the issue and collection of 
such execution, the judgment shall remain as security for 
the installments thereafter to become due; and ‘whenever 
any farther. installment become due, execution may in 
like manner be issued for the collection and enforcement 
of the same. 


OHAPTER IV. 


Offers of the Defendant to Compromise the whole or 
part of the Action. 


Section 288. Defendant may offer to liquidate damages conditionally. 
289. Effect of acceptance or refusal of offer, 


Defendant Szo, 288. In an action arising on contract, the defend- 
may offer to ant may with his answer serve upon the plaintiff, an offer 
ages condi- in writing, that if he fail in his defence, the damages be 
tionally. ; assessed at a specified sum, and if the plaintiff signify his 
acceptance thereof in writing, with or before the notice of 
trial, and on the trial have a verdict, the damages shall be 
assessed accordingly. 
Effect of ac- Buo. 289. If the plaintiff do not accept the offer, he 
ceptance or. shall prove his damages, as if it had not been made, and 
rere OS™ shall not be permitted fo give it in evidence, and if the 
damages assessed in his favor shall not exceed the sum 
mentioned in the offer, the defendant shall recover his 
expenses incurred in consequence of any necessary pre- 
paration or defence in respect to the question of damages, 
such expenses shall be ascertained at the trial. 


OHAPTER V. 


Admission or Inspection of Writings. 


Seorron 290. A party may he required to admit a paper to be genu- 
ine or pay expenses of proving it. Inspection and 
copy of books, papers and documents, how obtained. 


A Party mar Suc. 290. Either party may exhibit to the other or his 
piat attorney at atiy time before the trial, any paper material 
to bo genuine £0 the action, and request an admission in writing of its 
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genuineness. Ifthe adverse party or his attorney fail to orpay expens- 
“give the admission within four days after the request, aod po proving 
if the party exhibiting the paper be efterwarts pitta the 
expense in order to prove. ite genuineness, and Thaumame wu., 
be fully proved or'admitted on the trial, aucb expensivto beef 
be ascertained at the trial, ahali be- paid: by rttre harte: r 
fusing the admission, unless ät ‘to thi agtiafactién ee 
of the court that there were: reasons for shi rafnead ; 
but nothing in this act shall be constenddt) modifyier 
repeal sections 90, 91 and 99, of chapter OH ofthe d. 1 


statutes. The court before which an hétibn in por d 
‘a judge thereof may in their discrétion;: snd. up dio 
notice, order either party to give ta the, other, withinia 5 
specified time, an inspection and copy 5 how eu. 
take a copy of any books, papers and documents än his 

possession or under his control containing evidence rotating 
to the merits of the action or the defence therein. If eom- 
pliance with the order be refused, the court on motion ma 
exclude the paper from being given in evidence or punis 
the party refusing, or both. -© ___ - . 
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CHAPTER l.. 
p i „ oo. 
Examination of Parties. | 
Aus Sai A 9 - i 
_ Seor1on 291. Actions for discovery abolished. ° > > > 7 
292, A party may ‘examine his adversary ad WIH on 
the trial. t ele 
293. Such examination also allowed before triaf and pro- 
ceedings therefor. l „ 
294. Part, how compelled to attend. 
295. Testimony of party may be rebutted. e 
296. Efect of refusal to testify. =; TE 


t 


: st 
297. Testimony of a party not responsive te the inquiries, a 
may be rebutted by the oath of the. party calling ==. 
him. i 


298. Persons for whom action is brought or defended may 
be examined. , af 
299, Examination of a co-plainliff or co-defendant. 


i ~ Seo. 291. No action to obtain discovery under oath, in Actions fer 
aid of the prosecution or defence of another action, shall decor? 
be allowed, nor shall any examination of a party be had lished, 


— 
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prescribed by this chapter. e 
A party may Spo. 292. A party to an action may be examined as a 
1 75 , Witness at the instance of the adverse party, or of any 
Witness on the One of several adverse parties; and for that purpose, may 
trial. _ be compelled in the same manner, and subjeet to the 
same rules of examination as any other witness, to testify 
either at the trial, or conditionally, or upon commissio. 
Such examin- S. 293. The examination, instead of being had at the 
ahon ba al- trial, as provided in the last section, may be had at any 
alent: time before the trial, at the option of the party claiming 
ceedings it, before a judge of the court, a county judge, on a pre- 
therefor, vious notice to the party to be. examined, and ang other 
adverse party, of at least five days, unless for good cause 
shown, the judge order otherwise. But the party to be 
examined shall not be compelled to attend in any other 
county than that of his residence, or where he may be 
served with a summons for his attendance. 5 
Party, how Szo. 294. The party to be examined, as in the last gec- 
compelled tion provided, may be compelled to attend in thé same 
bo attend. manner as a witness to be examined conditionally; and 
the examination shall be taken and filed by the judge in 
| manner, and may be read by either party on the 
trial. EN i 
Testimony of Smo. 295. The examination of the party thus taken, may 
party i mey be be rebutted by adverse testimony: T 
„ Bro. 296. If a party refuses to attend and testify as in 
e the last four sections provided, he may be punished as 
for a contempt, and his complaint, answer or reply, may 
be stricken out. l 
Testimony of SzO. 297. A party examined by an adverse party, as in 
apartynot this chapter provided, may be examinéd on his own 
the inguiries behalf in respect to any matter pertinent to the issue; 
may be rebut- but if he testify to any new matter not responsive to the 
ted by the questions put to him by the adverse party or necessary to 
party calling explain or qualify his answers thereto, or discharge, when 
hint his answers would charge himself, such adverse party may 
offer himself as a witness on his own behalf in respect to 
such new matter, and shall be so received. 
Persons for Szo. 298. A person for whose immediete benefit the 
whom action action is prosecuted or defended, though not a party to 
1 vag the action, may be examined as a witness in the same 
bg examined, manner and subject to the same rules of examination as if 
he were named as a party. Na 


on behalf of the adverse party, except in the manner 


$ 
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92 
no. 299. A party may be examined on behalf of his Examination 
co-plsintiff, or of a co defendant, as to any matter in % -n. 
which he is not jointly interested, or liable with such co- ant. 
plaintiff or co-defendant, and as to which a separate, and 
not joint verdict or jndgmont can bende And he 
may be compelled to attend in the same manner as at the 
instance of an adverse 5 but the exzausination dkat. 
taken shall not be ‘used in.thedehalf of tae party exs- 
mined. vshnd whenever: in- dba cae mentioned: in soc- 
tions ph hundred and ninety-three, and. hundred and 


nigety:four, 2088 of the seyeral plaintiffs, or; defendants, 


who:.are, joint Santee OF, Bte, 1 in in is 
amen b y the derge Baty the ae ef of such plain- 
tiffs or elades may „offer himgël” as K witness to the 
sand cause Of ‘ation: Gr: üstenos, “aad shell 56 80 re- 
ceived. ; , 

ae Pe ets age oa Po eas a ee . e 


„ Sap Ds „„Beamination of Witnesget, a ae N 
Sxcrion’ 300. No witness to be excludéd on ae of inder a 
301. To, whom last section inapplicable, “exgattnd tin ot n 

a a = , Basignor and adveyse party, when necessary 8. ff Ee 

A notice of the examination of asignor, , - 5 ne OR 


x ins i : x E , a 
&, 300. No pérson offéred a8 A ` witness hall be ex i FA 
E bgp of his interest in the event of the achon add pa 
301. The last section’ shall not apply te F panty 18 socount of in 

the pas nor td any person for whose 


- if ig prosecuted or defended. When an assignor of & king Te whom last 


e igi, greoi 58 e ne Did m ti te the aa: e tion insp- 
of anx person de & throu, ae 
verse ‘party may ne himself as 4 the'e 
tter in his n behalf, and shall be 5 17 ; e ee 
e or shall not be admitted to 5 
person deriving title tivongh bey ine Him 2 


sein an ignve, 5 an werten or K Ee le un- sage 1 
eas the other such contract, or on i 
whom the defendant, or plaintiff represents, Teal, wa d er, 
110 testimony « can be procured for Fath examfhation: ‘hor SE z 
anigas te ten 1 8 — Ks ach intended examination’ of - ae jog 
Nan. the points upon Which heis u. fas : 

Ended io" te 0 aired ‘shall Ter in — to tee i 


adverse party. comet i A 
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Motions and Orders. 


Sacrow 302, Definitionef an order. 

2303. Definition of a motion, notion how and when made, 
304. When notice is necessary it must be eight days before 
the hearing. i ae. : o $ 

305. In action in circuit court, county judge and coeùty 
commissioner may act at chambers, Their orders, 

how reviewed. l 3 

306. Special circuit, number of, how designated, and busin, 
ess done thereat. ie 

307. In absenee of judge at chambers motion may be trans- 

i ferred to another judge. 

308. Enlarging time for proceedings in aetion, 


Definition of Spo. 302. Every direction of a court or judge made or 

am order. entered in writing, and not included in a judgment is 
denominated an order. n 

Definition ofa Szo. 303. An application for an order is a motion. 

motion. Motions may be made to a judge out of court, except for 

Motions how à new trial on the merits. Motions must be made within 

and where the circuit in which the action is triable. Orders made 

ande. out of court, without notice, may be made by any judge 

of the court, in any part of the state, and they may also 

be made by a county judge or court commissioner, of 

the county where the action is triable, except to stay pro- 

‘ceedings after a verdict. No order to stay proceedings 

for a longer time than twenty days shall be granted by a 

judge out of courtyexcept upon previous notice to the 


When notice i Sxd. 904. When a notice of motion is necessary, if 
Mast be Light must be served eight days before the time appointed 
dsysbefrethe for the hearing, but the court or judge may, by an order 
hearing to shaw cause, prescribe a shorter time. l : 
In aon ia SO. 30%. In the action in the circuit court a county. 
5 judge and court commissioner, in addition to the powers 
and commis- donferred upon them in this act, may exereise within. 
sioner may act their county the powers of a circuit judge in chambers, 
at chambers. according to the existing practice, except as otherwise 
Their orders, provided in this act, and their orders may be received by, 
ow reviewed the circuit court as provided in this act. But such court 
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commissioners as are mentioned in this act, shall be ap- 
pointed by the circuit conrt for the express purpose of 
performing the duties authorized by this act. 

Szo. 806. There shall be held\wy pach of the circuit Special cir- 
jadges in each circuit, at least four special terms, in each cuits, number 
year, for the trial of issues ef law, for the hearing: and of, bow desig 
trial of causes without a jury, for the heari go motions siness done 
and the transacting of any and all busiu at. may. be, theres 
done at a regular term, exvept the trial ef issues of fact by’ 

a jury, at such time and pHices ‘as the circuit Idge stall 
designate ; the anid judges shall each, immediately, desig- 
nate shd publish the times and places of holding said 
terms, and when designated, they shall not be ch 
within two years, and at such terms, the issues of law. 
and motions, and all other business that may be heard 
and disposed of with the same force and effect as it ma 
now be heard and disposed of in the county in whic 
the causes or matters are pending, and when the causes 
or matters are pending in other éounties in the circuit dif- 
ferent from the county in which the special term is held, - 
the clerk of the court shall certify the orders sud papers 
to the clerk of the cirenit court of the county where the: 
same is pending, and the papers shall be filed and entered 
by the clerk of the court of the county where the cause 
or matter is pending, in the same manner as if the cause 
or matter had been heard or decided by the circuit court 
at a term thereof held in thet county. 

Szo. 307. When notice of a riotion is given, or an In absence of 
order to show eause is refurnab:s before a judge out of judge at sbam- 
court, and at the time fixed forthe motion he is absent, OF may be trans- 
unable to hear it, the same may be transferred by his ferred to auo- 
order to some other judge before whom the motion might ther jadge. 
originally have been made. a 

xo. 308, The time within which any proceéding in an Enlarging 
- action must be Bad after its commencement, except the me for pro- 
time within which an appeal must be taken, may be en- action. 
. larged upon an affidavit showing grounds therefor, by a 
judge of the court, or court commissioner, or by a county 
judge. The affidavit, or a copy thereof, mpat be served 
with a copy of the order, or the order may be disregarded. 
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| CHAPTER. x. 7 ao 
Coinputation of Time, 


Sxozioy 310. Time, how computed. 


Szerton 310. Fa time phin wis an act is to be done 
as Leta provided, shall be computed 4) excluding the 
first day, and including che last. If the ast day be Sun- 
diy, it thal be excluded. 


es . 
Notices and. Filing and Service of Hope 
Sxeriow 311. Notice and papers how served on party or attorney. 


É , 212. Serrioe persunal or by copy i in offige. OF honge, 


313. ' Service by mail, when and, how. 
314. Postage to be peid. . p3 
215. Deuble time when service hy ml. 
= 816, Notice of motion, Ko., to be sight days. 
I. When papers need not be served ondefendent, 
31. Servied of papers where party resides ont of the siate, 
3119. Summons and pleadings to be filed. | ` 
320. When this chapter does not apply. 


Srorron 811. Notices shall be in. writing, and notices 
and other papers may be served on the party, or attorney, 
in the manner prescribed in the next three sections where 
not otherwise provided by this act. 
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SN. 812% Nhe ger yigg m A knee e 
to the; Perth attorney. ae Om; wed n A RN or — 
to de mada, it ma he ig 2 aR Vene E 

1. If npon.ga attorney, T ey maa di er og ha 
sence from his office, by leaving ere: 


therein, ow with a pawon: having, bata 17 * 85 5 b Y 
there. is ng perean in the aae, i laring tween: ee FE 
hours of six in the. morning zing in the evening, in , a 
conspicuous place in ‘the n the Oe, or if it be 995 open open, 80 as 


to admit of such service, then by leaving it at the attor- 
ney’s residence with some person of suitable age and dis- 
"E ty, it be made by 1 th 

2. If upon arty, i may e a e by leaving the 
paper at his residanas b between the hours of six in the 
mog and nine in the evening, with some person of 

age and diseretioůn 

5850. 313. Service by wail be made, share the Service by . 
person making the service, and the person ọn whom it is wen 
to be mode reside in different between whieh 1 
a is a regular „ y ES i be sae 

no. 811. In ease of serviee by mail, the per mast be rai * 
deposited. in the post office, ad addressed to the ? 
i 9 99 served, at hts place of regidenoe, and te 

Bee ld. When the serviovis by. mall, it shall ve deable =e oa 
the time fequired in ease of perednat service: ` 

Bu. 316. Notice a before. © Notion of 8 
a court or judge when personally served, shall 58 given Hon, 43 to be 
at least eight da ays before the time appointed therefor. sight da days, 

Szo. 317. Where a defendant shall not have demurred When papers 
or answered service of notice or papers in the ordinary need not be | 
3 in an action “need hot be made upon him un- fendant © 

he be imprisoned for want of bail; but shall be 
made upon him or- bis Attorney, if notice of appearance 
in the action has been given. 

“Ba. 318. Whers u plaintiff-or-a defendant- who-has Service of 
. 8 . 11 ives notice. f/ 5 re- Papera w: hee 
sides out of the state and has no 5 17 y in y oat of PPA 
the perros may be mada by mail, if tie real eien Fe | 
Kage wn, if not known, on the te for the ele ` 

EQ. 319. The, amoha, 6 gevern iae in 3 
an an ation shall, be filéd wich the elerk wi 
service thereo lacaia, or the adverse pai 
office 


at proof of the omission, shall be entitled, without n 
12 


90° 

b „ to Wi order from a judge, that the sgtrie be filed: within a 
er, thae specified in the order, or be desmed abundoned. 
: Serviceow Sxo. 320. Where a party shatl have an attormey in the 
è attomey. action; the service of papers shall-be made upon the attor- 
z ney instead of the party. g. 
When this 20. 521. The provisions of this i Sn shall not ap- 

` ply to the service of a summons or other process or of 


chapter does p 
_ nobapply. any paper, to bring a party into contempt. 
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s CHAPTER XN. i 
Duties of Sheriff and Obronerz. 


Section 322. Duty of sheriff or coroner in serving or executing 
‘© process and how enforced, © a 


Duty of sheriff Sho. 322. Whenever, pursuant to this abt, the sheriff 
orcoronerin may be required to serve or execute any summons, order, 
— pe “x or judgment, or to do any other act, he shall.be bound to 
cess and how do so in like manner as upon process issued to him, and 
enforced. shall be equally liable in all respects, for neglect of duty, 
and if the sheriff be a party, the coroner shall be bound 
to perform the service, as he is now bound to execute 
process, when the sheriff is a party, and all the provi- 
siong of this act relating to sberiff's shall apply to coron- 
ers, where the sheriff is a party. 5 


CHAPTER xm, 


._.’ Samot 323. Guardians not to receive property without security 
a given. l 


4 


Guardian aof Szo. 328. No guardian appointed for an infant shall be 
to receive . permitted to receive property of the infant, until he shall. 
property until 


Lait given. have given sufficient security, approved by a judge of the 
> court, or a county judge, or court commmissioner, to ac- 
connt for and apply the same under the direction of the 
court. „ l G 
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Powers of Referess. „ hes 
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z CE oe f a — : os 8 a an ech 
eo. — — af 
Szortay 324. Referaes are authorized to adminigter ae and % 
Y a a oe $ = 
af * „ 


rae exercise powers now Tested in referege by lan. 
324. Every referree appointed purstiant tp this’ act, Refecess are 
shall haye power to administer onthe in any, proceeding diä 
efore him, and shall have generally the ppwers now ee. 


7 


vestad in a referee by law. `, exercise pow- 
y <7 Aa een now 
— F . ‘1. in referees by 
e 1 ee x S vir lg 4. * . ok : A law. 
w ee OPS OMAPTER XY. n 
a Miscellaneous Provisions. ~>.. 


S 
ky a bow 
z i 


Srerrox 325. Papers lost or withheld, how supplied, ` 25 . 
2 326. Where undertakings are to be fleet. oe 


327. On appeal judgment may be entered up again! ee 


appellant and surety jointly, End When pollested e 


oe of surety, > E o 
828. In actions for the claim and ‘delivery of personiă pro: 
„ perty; judgment to be entered against’ principal 
<- ' "*"\-and surety, and when collected of surety, ua 
329. Judgment on bond and warrant of attorney. Afida- < ==> 


i 


+ 


| vit of plaintiff necessary. aa a 
330. Time for publication of notices, how computed. 


Seo, 325. If any original pleading or paper be lost or with- Papers loat or 
held by any person, the court may authorize a copy thereof "i Dli 5 
to be flled and used instead of the original. mp 

Sxo. 326. The various undertakings required to be given Where under- 
by this act must be filed with the clerk of the court, unless Hi! 
the court expressly provides for a different disposition i 
thereof, except that the undertakings provided for by the 
chapter on the claim and delivery of personal property 
shall, after the justification of the aureties, be 5 
the sheriff, to the parties respectively, for whose beneflt 
they are taken. b 

' Bto. 827. On an appel from a justice of the peace, if the On appeal 

appellate court shall give jndgnient against the party ap: dente may 
pealing, such judgment may be entered up against the against appel- 


* 


x 


92. 


lantand surety appellant and surety jointly, but it shall not be collected 
Jointly, and, of the surety by the officer to whom the execution is di- 


of mrety, rected, if he can find sufficient property of the principal 


Pre 


6 
` ` ’ in case W 


to satisfy the same, and the party issuing execution, shall 
endorse a direction thereon to that effect. i 


“Judgment Sxo. 328. When a judgment shall be entered py against 


surety. either „in an action fer the claim and Aeli very of 
personal property, such judgment may be entered Bat 
shal 


well against the principal as against any surety, who 
hare signed a written undertakisg with him, for i return 
or dell y ‘of the property, as prescribed in this act, aud 
ere the officer to whom the execution is dfregt- 
ae, may collect the value of the property, or any damages 
or costs of the principal, he shall, if he cannot find suffi- 


cient property of the principal to satisfy the same, collect 
the whole or any part of the judgment, which may re- 
main unsatisfied, of the property of such surety or sure- 
ties, and the party issuitig exdcution shall endorse a direc- 
tion thereon to that effect. p 2 
` Jadgmenton Exo. 829. Judgment upon bond or note and warrant of 
bond aad var- attorney may be entered up as now provided by law, 
ney, affidavit and this act, so far as the entering of such judgment 
of plaintif shall not ‘apply thereto, but the plamtiff, or some one in 
mesa). his behalf, shall make and file with the judgment record 
i ` an effidavit, stating the amount actually dus on the bond 
: ar nate, at.the time of entering such leere 5 . 
Time for pub- Szo. 330, The time for publication of egal notices shall be 
lication of computed go as to exclude the first day of publication, and 
notice, how 2. rs 5 a ; I py} Soe 
computed. include the day on which the act or event, of which no- 
tice is given, is to happen, or which completes the full 
period required for publication. - E oe 
8 ORY 
` y 


TITLE 18. 4 
7 - Actions in particular Oases. a K 
Onaprer 1. Action in place of acirefacias, quo warranto, and of infor 
"mation in the nature of quowarranto, © = 00 0 7 
2. Action for the partition of real property, : 
eine 3, Retien to dezermine copflicting claims, to real..property, 
Le ..  ‘aadoonqersing real, property.. eee 
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i e n á baot senis a 
= “x -a <a inat 


Aae, Sire Mactas, ud, and of 
bee 205 in ras et 
or 351. ` Boire facias ca ri pot ihis 
act. 


332. Actions of quo ee And shandamus, whine tried. 
333. Action may be brought by attorney. gpneral ta vacate 


a charter by direction of legislature. 
+ 934, Actions annulling corporetion by: aber geral, ; 
„ pbpy leave ur duprethie court.” 


335. Leave, how obtained. a os 
336. An action by attorney general, ‘or other pends; to: 
try the title to an office, 
337. Action when and how. brought, to vacate . letters 
e patent. a 
338. Relator, when to be joined as plaintif, ; 
PE 339. Complaint. and arrest of denln! . a 
aE usurping an oi ; 
2330. Judgment in witch oist. boi eoo 
341. Asdomptivn of offic, ., by relator, when juigtient 
in his favor. 
342, Proceedings against defendant on réfusal fo deliver 


p books and ‘ t 
343. Damages, a E i 


344, When actions against several persons sisting office 
or franchise. 

345. Penalty for usurping office or franchise, how award- 
ed. 

346, ‘Judgment of forfeituré against corporation, 

347. Costs against corporation, or persóns olaftiing to be 
such, how collected. 

348. Restraining corporation, and appointment of a re- 
ceiver. ; 

349. Copy of judgment roll against corporation, when to 
be filed. 

350, Actions for forfeiture of property to the people. 


i 
a 
» Fi a 
8 * >, 4 


— 
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Action may be Sap. 839. An action may be bro 
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Scire facias Szo. 331. The writ of scire facias, the writ of guo 
and quo war- woarranto, and proceedings by information in the nature 
keribed in this Of guo warranto, shall be Aha rmpreseribed, and the rome- 
act. dies heretofore obtainable in those forms, may be obtained 

b, giyil nder. the. proyisions of, this chapter... Rut 


an heretdfore. ed, or judgment ren- 
dered. or right acquired, shall not be atotsi y this act. 


| I not he necenagry tg que oat paok ee in for 
Actions of quo. SEO. 334. Kohas of ‘a8 warranto ànd — 
warranto and shall be tried ksh ial as well as at general terms of the 
mandamus,  ciredit court; and the ‘court shall have power to sammon 
' Jury for tie purpöse aud preseribe the manner of sum- 
moning the zume.. 3 
ugit by the attorney 
N general, in the name of the state, whenever the legisla- 
eral to vacate ture shall direct, against a corporation, for the purpose of 
a charter by vacating or annulling the act of incorporation, or an act 
palpi nd renewing its corporate existence, on the ground that euch 
act or renewal was procured upon some fraudulent sug- -` 
géstion or concsalment of a matérfal fact, by the persons 
incorporated, or by some of them, or with their knowledge 
and consent. . i 
Action annul- - Sao. 334. An action may be brought by the attorney 
ling corpora- general in the name of the-state, on leave granted by the 
ee supreme court, or a judge thereof for. the purpose of va- 
leave of u. cating the charter, or annulling the existence of a corpo- 
preme court. ration other than municipal when such corporation shall: 
1. Offend against any of the provisions of the act or 
acta, creating, altering or renewing such corporation. 

2. Violate the provisions of any law, by which such 
corporation shall have forfeited its charter by abuse of its 
powers, or D 

3. Whenever it shall have forfeited its privileges or 
franchises by failure to exercise its powers, or 

4. Whenever it shall have done, or omitted any act 
which amounts to a surrender of its corporate rights, 
pees or franchise, or 

5. Whenever it shall exercise a franchise or privilege 
not conferred upon it by law. And it shall be the duty of 
the attorney general whenever he shall have reason to 
believe that any of these acts or omissions can be estab- 
lished by proof to apply for leave, and upon leave granted 
to bring the action in every case of public interest, and 
also in every other ease in which satisfactory security shall 


+ 


e peop rac pei Ste gs 
„ ee ee ia, Tes 
11 pete ba graei ban Toure 


ee f „ the epu arn 


judge may in its diseretion, de irect ct note ah 
tion ta be given to ae corporation, B 1 Jim 
to Walen dete f d.may hear ae . 4 


p on An Bin! 
is de on ht b aj y 
i e ag He mor i 


or upon the com yale. party, galg, je Salar o 
pari fh meant of dn s 
1. When any person, 155 5 1 0 sie. 
fully hold: ar 15e wean A 1 gu 
or say frau e eo ina 
sadon  efsiad b by 0 50 5 of thig 
When n aay en ae vie officer we on ox ey, y, shall have 
edie suffered. an act ms the provisions of law, 
shall make 4 forfeiture of 


3. When any „ or bh a of person 8. Aba 
act within this state aa a corporation withont being duly _ 
EE 5 h i i 1 ae EIES 
uch action may be bro in the namie of the peo 
ple of this stats, by satis rden on his own Las 
bea t, when the’ asic) g general refuses to; act, or when ts 
oie usurped pertains to a county, town, sity or qip- „ 


aren 337. An action may be brought by the attorney Action, wah 
general i in the name of ay state, ma purpose of Na- mdh 21 
= ing or annnlling letters patent granted by the voip at raone ar 
rs Sate, in the following cases: 
en be shall have reason to believe that da he 
"tare iors were obtained by means of gome fraudnlent 
suggestion, or concealment of a material fact, made bra ; 
person to whom ae same were issued, or made with his 
congent or koomin ledge. por Ss 
2. have good reason to believe that 
such letters 9 5 were issned through mistake, or in ig- ` 
norance of a material fact; or 
3. When he shall have reason to believe- that the 
patentee, or those claiming under him, have done or 
omitted an act in violation of the terms and conditions on 
which the letters patent were granted, or have by any 
other means forfeited the interest acquired ander the 
same. | 


e eg gen . der ati rath “tees 
Joed to ra 
PES ; Ben general d i 

tion, ‘thé dats o ra 121055 $f the 
Complaintand’ rb. 9 such action sHRH be ene 


Stall a8 
` arrest of de- — N perbön for udurpinz an offfbè, Qib 
ral or person complaining, in addition the s a 
S ar may alte set forth tithe @ 


thé cäue of ac t mplaint 

the Hime of the perton vai cw the office, 

with 4 atatéiheat of his right thetito, ahd. in zur cave, 

: n aot by affidavit, Sadr his yedeired 
R ör omotitiėntė PE tó thë aver 
order ee ited b. ae 3 


ed und Held to bail, in thie ia 
nt effect and subject. td the ‘ad same en Malu 
as in other civil adtion#;' When the detent ee 


ürtest. 
Judgment in * 3b. M every sheh eas jndpmenit shill bs réndér- 
such actions. n the rh 1 85 of the oa and also RE the 


Hof the . Atled, or ity pon 
115 t df oboe ote deferid nt 8 ject ahi shäll be 
~  Aswamaption of 341. H the jud zent oitis tigis 
AREN semen apadi et fed, ster aki Ho 
ju in favor 0 ane n, he 8 a cian alter taking’ tite 
e oaths of be and cee kuéh etal bond as witty be 
| wqu iste ld, to take en pam elt execution of 
thie otite, and it ‘shall be His duty 1 thereifter, 
to demand of the defendant in the action, all the books 
aa apers) in his , or within his power, Belonging; 
offices from whith he shall have been exclude 
515 842. If thd’ defendant shall refuse or neglect to 
against eine doa deliver over such bodks or p papers pursuant Di the demand, 
fog to deliver he shall be guilty of a misdemesitt, and the same pro- 
books esedings shall be Chad, and with the same effect, to com- 
papers. pal m of such books und papers, as até provided 
` WwW „ 
Damages how _ SEO. 343. If judgment be rendered upon the ri t 5 
recovered, the person #o alleged to be entitled, in favor of such. 
son, he thay fecover, by action, the damages which’ he 
should have sustained by reason | of the ation by the 
defendant of thé office from which sith deféndant has 
been excluded. 


: 
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Keo. 344. When several persons claim to be entitled to When actions 
the same office, or franchise, one action may be brought rinnt several 
against all such persone, in order to try their respective g olos or 
rights to such office or franchise. aa franchise, 

Sro. 345. When a defendant, whether a n&tural-person Penalty for 
F a bronght, cal 1 pe mon = oe 15 have 5 office 
been brought, s o adjudged guilty of usurping or ing! 120 
trudin into, or anlawfally holding or e inyo" 
office, franchise or privilege, judgment shall be rendered 
that such defendant be excluded from such office, fran- 
chise or privilege, and also that the plaintiff recover 
costs against such defendant. The court may also, in 
ita discretion, fine such defendant a sum not exceeding 
two thousand dollars, which fine, when collected, shall be 
paid into the treasury of the state. 

Beo. 346. If. it shall be adjudged that a corporation Judgment of 

ainst which an action shall have been brought pur- forfeiture 
snant to this chapter, has, by neglect, abuse or surrender, 20m "PO" 
forfeited its corporate rights, privileges and franchises, 
judgment shall.be rendered, that the corporation be ex- 
cluded from. neh corporate rights, privileges and fran- 
chises, and that the corporation be dissolved. 
` Bro. 347. If judgment be recovered in such action Costs against 
against a corporation, or against persons claiming to be a 5 
eerporation, the court may ‘cange the Oste therein to be claiming to be 
collected, by, exeention against the persone, claiming to be such, how 
a corporation, or by attachment or process against the di - collected. 
rectors, or other offltem of! such corporation.) -5> 7 >not oo 

SU. 348; When. such judgment shall be. a : 


thereof Among its érediters, as are givenlby fawn I HII „ r 
* 705 
tent, it shall Be the duty of the attorney general 40 muse, rat 
a copy of the judgment roll to be forthwith filed in the to be 5 we rg 
office of the secretary of state. e 
` Sxo. 350. Whenever by the provisions of law, any pro- Actions for 
perty, real or personal, shall be forfeited to the people of 3 
this state, or to any officer for their use, an action for the © la 
recovery of such property, alleging the grounds of the 
forfeiture, may be brought by the proper officer in the 
circuit court. 

13 
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CHAPTER II. 
Action for the Partition of Real Property. 


Sxcrion 351. Provisions of revised statutes. - Application to ac- 
' tions of partitions. * 

Provisionsof Szo, 351. The provisions of the revised statutes relat- 
+ revised stat- ing to the partition of lands, tenements and hereditaments, 
. held or possessed by joint tenants in common, shall apply 
Application to to actions for such partition, brought under this act, so. 
actions of par- far as the same can be applied to the substance and sub- 

ject matter of the action without regard to its forms. 


0 


\ 
CHAPTER UI. . 


Actions to determine con ſtioling claims to Real Property l 
. and concerning Real Property. , 


Sroriox 352. Actione to determine claims to real property, how 
prosecuted, ; 
353. Provisions of revised statutes applicable to actions 
concerning real property brought under this act, 


Action tode- Sxo. 852. Proceedings to compel the determination of 

termine elaine claims to real property pursuant to the provisions of the 

. how pot- revised statutes may be prosecuted by action under this 

ecuted. act without regard to the forms of the proceedings as they 
are prescribed by those statutes, 

Provisions of BO. 858, The general provisions of the revised statutes 


revised stat- relating to actions concerning real property, shall apply 
E g according t> 7] 


giesappbesble to actions brought under this act the subject 

cerning real matter of the action and without regard to its forms. 
under . 

‘thie act. 
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TITLE 14. 


è Provisions relating to existing Suite. 
Section 35d. Manner of reviewing judgment in existing cases, 
355. Execution on judgments heretofdre rendered. 1 
356. Provisions of this act applicable to proceedings in ao- 


tions. 


Szo. 354. Wherever aright now exists to have a review Manner of re- 
of a judgment rendered, or order or decres made before Viewing judg- 
the tenth day of December, eighteen hundred and fifty- ing cases, 
six, such review may be had upon an appeal taken in the 
manner provided by this act. But this section shall not 
extend the right of review to any case or question to which 
it. does. not now. extend, nor the time of appealing, nor 
shall it apply to a case where a writ of error has been 
already issued. 
no. 355. An execution may be issued without leave of Execution on 
the court upon a judgment docketed before the tenth day {dement zu 
of December, eighteen hundred and fifty-six, or now or dered. 
hereafter to be rendered in any action pending on that 
day, at any time within two years after the rendering of 
the judgment. o, 
- Reo. 356. The provisions of this act apply to future Provisions of 
dings in actions or suits heretofore commenced and bhis est ppl- 
now pending as follows: O Dalat in 
1. If there have been no pleading therein, to the plead- actiona. 
ings and all subsequent proceedings. ` — 2 
‘9. When there is an issue of law or of fact or any 
other issue of fact to be tried, to the trial and subsequent ” 


3 


Pipe After judgment or order to tiha prooediogs to 

. r a judgment or order to the gs te en- 
force, deal. modify or reverse it, including the costs orf 
an ap ° , L 


2 
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TITLE 15. 
Definition of Real Property, &o. 


Sxcrion 357. Definition of real property. $ 

358. Definition of personal property, + 

359. Definition of property. i 

360, Definition of a circuit. ~ * 

361. Common law, rule of construction of statute a al 
cable to this act. 

362, Statatory provisions inconsistent with this act, re- 5 

ae pealed. 

363. Rules and practices eee with this act abro- 
gated. ; 

364, Judges of the supreme court to make general mles, 
and until then, the rales of courts of New York to 
be the rules of practice. 

eae 365, This act not to affect certain proceedings anf stato 
-tory provisions. 
366. Certain parta of revised and other statutes repoa, 
267. How-this act to be printed. 


368, Governor to appojút person to sea ee ints 
j &. 


Abe 


o 


property. chaden property: real and personal. 


Definition ofa Sro. $60; Phe word “ cireuit, v as uset w this getz sige 
circuit . judicial circuit, except when otherwise specifi 


-ddabnision of Szo. 357. The words “real property,“ as E in this 
- wel pwpewty. act, are co-extensive, . lands, benen and h deren. 


e 


n ments. 


Definition f  Sxo. 358. The words ss . property, "aa aged fa, this 
ri Prop: act, inelade amide goode, can things i in. „hon, and 


25 _evidenpes.of d BE B ty 
Definition of BEO. 359. 121 ae s ES as used inthis net; jn: 


Ty 


Common law Seo, 361. The rule of common law, that statutes in de- 
et con- rogation of that law are to be strictly construed, has no 


statnteinap- application to this act. 


plicable to thia 
act. 


Szo. 362. All statutory provisions inconsistent with 
tuto: 
vision Wech- this act are repealed; but this repeal shall not revive a 
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statute or law which may have been renee or abolished sistent with 
by thè. provisions hereby repealed. All the rights of 40. tis ast re- 
tion given or secured by existing laws, may be prosecuted * ` 
in the: manner provided by this act. If a case shall arise 
in Which an action for the enforcement or protection of 8 . 
right, or the redress or prevention of a wrong, cannot be 
had under this act, the court where such action arises, 

_ Shall provide a remedy which shall conform as near as 

may be to this act. l 


d 


. 368. The present’ rules and practice of the courts Roles and $ 


in civil actions inconsistent with this act are a q; vias renga 
but where consistent with this act, they shall continue with this act 
in force, subject to the power of the respective coufts to abrogated. 
relax, or modify, or alter the same. 

Suv. 882. The judges of the supreme court shall meet Jndges of su- 
in the capitol, at the city of Madison, on this second Wed- preme wanie 
nesday in December eighteen hundred and fifty-six, and make ud und 
revise their general ru oo et the rules of the circuit then the rules 
courté, aud make such amendments thereto as may be af o 
necessary to carry into effect the code df proceedings ; be rules of 
and till’ such revision, the rules of the gourt of appeals practice 
and supreme court of New York, adopted since eighteen 
hundred and forty-eight, shall;.as far as applicable, ho the 
rules of practice in the courts of record in this state. 

Sxo. 365. Until the legislatare shall otherwise! prdvide, This act not te 
this act shall not affect proceedings upon mandamus, or affect 
prohibition nor appeals from probate courts, nor any spe ind statutory 
cial statutory remedy not heretofore obtained by action, provisions. 
nor apy existing statutory provisions, relating to actions, 
not inconsistent with this act, and in substance applicable 
to the actions hereby provided ; nor any special proceed- 
ings provided for by the revised statutes, except that 
when in consequence of any such proceeding, a civil 
action shall be brought, such action shall be conducted in 
conformity with this act. 

Sxo. 366. Chapter one hundred twelve and one hundred Certain parts 
ninteen of the revised statutes, except sections six, seven, „ 
eight, nine, ten, eleven, twenty-five and twenty-six, of repesled. 
the first named chapter, and chapter eighty-nine of the 
session laws of eighteen hundred fifty one are hereby re- 
pealed, except as the provisions of said chapter are allow- 
ed by this act to apply to suits under this code. 

Sego. 367. The secretary of state shall, forthwith, after How this st 
the passage of this act, cause six thousand copies thereof to be printed. 
to be printed in a separate pamphlet, as session laws are ` 
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- a „DOW printed, and he. shall, as soon as, said pamplet is. 
printed, distribute the same as the session laws are now, 
‘required to be distributed, by law, and the remaining. 
copies shall be retained in the offiee of the secretary of 
state, to be sold at cost to any person desiring to 9 8 5 
the same, (not more than five copies to one person), 
it shall not be necessary to print the [this] act in the 
session laws. . . | ä „ 
Governorto Syd. 368. The governor shall appoint gome- competent 
sre erlotend person, whose duty it shall be to superintend the printing 


* — -_ 
co 


Ta ee m aone 


s 
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printing, &c. 


of said pamphlet, and revise and corregt the proof sheets, 
and divide the same into proper titles and chapters and 


sections, with a suitable index, and such person shall be 


entitled to five dollars per day for his services, and hi 
account, when sworn to by him, shall be audited and paid 
by the state treasurer, ont of any money not otherwise 


appropriated. , À 
é WILLIAM HULL, 
Speaker of the Assembly. 


`. ARTHUR McARTHUR, 
It. Gov. and President of the Senate. 


Approved October 9th, 1856. 
COLES BASHFORD. 
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Chapter 127. 


Published November 18. 


An Act to fix the time when an act entitled ; an act to simplify and abridge 
the practice, pleadings, and proceedings in the courte of this state,“ ap- 
proved October 10th, 1856, shall take effect. 


The le of the State of Wisconsin, represented in 
Senate Gn Anobi. do i as follows 5 SS 


Szorion 1. The act entitled “ an act to simplify and Extending. 
abridge the practice, pleadings and proceedings in the time of taking 
courts of this state,” approved October 10th, 1856, shall mere 
take effect and be in force on the first day of March next, 
and not before, and all acts and parts of acts repealed by 
the act of which this is amendatory, shall remain in full 
5 and effect until the first day of March next, and no 
onger. 

‘Sno. 2. So much of the act of which this is amendato- All perts of 
ry, eee with the provisions of this act, is hereby ee 
repealed: re 

Bro. 3. This act shall take effect and be in force from when this act 
and after its passage and publication, and this act shall be takes effect. 

ublished in connection with the act of which it is amen- 


atory. 0 
: WILLIAM, HULL, 
Speaker of the Assembly. 
L. P. HARVEY, 
President pro tem of the Senate. 
Approved October 13, 1856. S 


; “OOLES BASHFORD. 
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